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Introduction 
 

Weak economic growth impedes the economy’s ability to curb unemployment and 

inequality. According to many studies, South Africa’s policy and regulatory environment is 

often cited as a stumbling block to the country’s economic performance.1 

 

Supported by the Regulatory Task Team of the Presidential Business Working Group, 

Business Leadership South Africa (BLSA) - together with Business Unity South Africa (BUSA) - 

commissioned business environment specialists, SBP to undertake an independent review in 

2016 of the policy, legislative and regulatory impediments contributing to policy uncertainty 

impeding investment and employment in South Africa. This research received funding from 

the Employment Promotion Programme, Phase Four. 

 

The purpose of the review is to develop a common understanding of the impediments, and 

to propose recommendations for improvement to Government.  The targeted review was 

based on a list of policy, regulatory and legislative instruments that illustrate policy and 

regulatory uncertainty.  The list was identified by a call to BLSA and BUSA members.  

 

The list received from the call to members ranged in themes from Liquid Fuels, Gas and 

Petroleum, Mining, Investment and Corporate Governance, Consumer Goods, 

Environmental legislation and regulations and Financial and Tax legislation.  Regulatory 

impediments relating to employment are not included in this report since it is understood 

that these may be dealt with in a separate study.  It is of note however that a number of 

impediments identified by business members relating to employment include the raft of 

changes introduced by the Labour Relations Amendment Act that came into effect in 

January 2015.  Furthermore, matters of concern relating to skills and education are also not 

included in this investigation, not because these are not considered regulatory barriers by 

business and investors, but for the fact that they were considered outside the scope of the 

study. 

 

BLSA and BUSA’s call to members was conducted in March 2016.  Following inputs received, 

the study commenced in late August 2016 and comprised a detailed analysis of the 

submissions received from the business members, follow-up interviews, and a desk review.  

The analysis and follow-up interviews were conducted during September to November 

2016. The findings of the investigation were presented and disseminated to the business 

members at workshop convened by BUSA in late January 2017.  The draft report was then 

circulated to members for detailed comment during February 2017 and finalised in March 

2017. Of note therefore, the list of concerns illustrating policy uncertainty were raised by 

                                                           
1
 World Economic Forum, Global Competitiveness Report 2015/2016; www.weforum.org/global-competitiveness-report-2015-2016;   

International Monetary Fund Statement South Africa https://www.imf.org/.../2016/.../MS121316-South-Africa-Concluding-Statement-of-

an-IMF OECD Economic Outlook South Africa 2015; www.oecd.org/southafrica 
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business members in March 2016, almost a year before the date of this report.  Where 

possible, changes or developments to any of the policy, legislative and regulatory concerns 

have been updated.  

 

The following sections of this report, presented in accordance with the relevant themes 

noted above, deal with a raft of policy and legislative change and interventions by 

government that are of significant concern to the business and investor community. 

Relevant recommendations proposed by the business members are highlighted in the key 

messages concluding each section.  

 

It is of note that the review is by no means comprehensive since it is limited only to the 

impediments identified by the call to members.  However, the report illustrates a picture 

that depicts the magnitude and multiple complexities inherent in the regulatory 

environment governing business activity and impeding business confidence, which in turn 

impacts on the country’s growth and socio-economic development prospects.   
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Section 1:  Investment and Corporate Governance 

 

Introduction 
 

The following section, focusing on the Investment and Corporate Governance thematic 

area, is based on a detailed analysis of the submissions received from the business 

members, follow-up interviews, and a desk review.  The review is targeted only to the list of 

impediments identified from the BLSA and BUSA call to members, which are listed as 

follows: 

 

• The Expropriation Bill (B-2014), and the Restitution of Land Rights Amendment Act, 

2014 

• The Protection of Investment Act (PIA), 2015 

• Bills related to Agricultural Land Ownership: The Regulation of Agricultural Land 

Holdings Bill and the Bill on Preservation and Development of Agricultural Land 

(PDALB) 2016 

• Traditional Leadership and Governance Framework Act, 2003 

• Sector Charters, Broad Based Black Economic Empowerment (B-BBEE) Act and the B-

BBEE Codes of Good Practice 

• Protection of Personal Information (POPI) Act 

• Copyright Amendment Bill 
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The Expropriation Bill (B4-2015) 
 

Objective and Purpose  

 

The Land Reform process in South Africa is premised on the Constitution’s Section 25 (5), 

which provides that “the state must take reasonable legislative and other measures, within 

its available resources, to foster conditions which enable citizens to gain access to land on 

an equitable basis”.2 

 

To date the state has adopted a “willing-buyer, willing-seller” with respect to its land reform 

policy, but with the introduction of the Expropriation Bill has signalled a policy shift away 

from this principle.   

 

The Bill seeks to align the Expropriation Act, 1975, with the Constitution and to provide a 

common framework to guide the processes and procedures for expropriation of property by 

organs of state.3 

 

The Bill, which will set the rules under which the State can lay a claim to urban and rural 

property, gives the Public Works Minister the right to expropriate land for a public purpose, 

such as building a road or erecting a power line, or in the public interest, for instance to 

institute land reform. It sets out the law of general application for property expropriation, as 

required by section 25 of the Constitution of the Republic of South Africa under property. 

The Bill details the process to be followed, including the time given as notice of 

expropriation, the exact steps, how the price of the land is determined and what the 

appeals processes are.4  

 

The Bill details how expropriation is no longer within the confines of a “willing seller, willing 

buyer”. 5 The state will now be allowed to expropriate, by paying an amount determined by 

the Valuer-General, even without the owner consenting to the amount offered or the 

expropriation itself.6 This approach, as stated by government, is in response to a key 

challenge that was faced by the State in implementing “willing-buyer, willing-seller”, with 

the State having ended up paying “massively inflated” prices, of “as much as two to three 

times the market value of the property”.  The reasons given have been due to “difficulties 

with respect to the process of correctly valuing property”, which has been addressed in the 

legislation (Property Valuation Act 17 of 2014) with the introduction of the newly 

established Office of the Valuer General (OVG), which is responsible for providing land 

valuations of land earmarked for land reform. Government states that the office will make it 

                                                           
2
 http://agbiz.co.za/uploads/AgbizNews16/Presentations/Land%20Reform%20Status.pdf (p2 of the presentation by Agbiz) 

3
  http://www.publicworks.gov.za/PDFs/documents/WhitePapers/Memorandum_on_Objects_Expropriation_Bill2015_OCSLA.pdf  

4
 http://www.gov.za/speeches/dpw%E2%80%99s-expropriation-bill-adopted-portfolio-committee-public-works-12-feb-2016-0000  

5
 http://www.politicsweb.co.za/news-and-analysis/the-expropriation-bill-back-and-still-very-very-ba  

6
 https://www.enca.com/south-africa/expropriation-bill-passed-by-parliament  
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more efficient for the department to acquire land, and to value the land equitably. 7  In 

terms of the Act, Regulations are required to describe the formula which the OVG will use to 

determine “just and equitable” land valuations (following gazetting and public consultation) 

but this has yet to be gazetted at time of this report. Adding to market uncertainty and 

setting a precedent, is the Msiza v Dee Cee Trust Case No LCC133/20128 where the Judge 

trimmed some 16.66% off the agreed market value of the property despite the Valuers for 

the State and the Land Owner agreeing on the market value and where the State was 

prepared to pay market value for the expropriated property – the “just and equitable” value 

as contained within the Section 25(3) of the Constitution.   

 

Criticisms have been levied against the appointment of an extra-judicial body to determine 

compensation, stating it as unconstitutional.  Section 25 of the Constitution explicitly 

provides that land may only be expropriated “…subject to compensation, the amount of 

which and the time and manner of payment of which have either been agreed to by those 

affected or decided or approved by a court.” Opponents state that where the state is the 

buyer, a state institution mandated to determine the value of assets is likely to distort asset 

values in their favour.9 Furthermore, there is an inherent conflict of interest in the 

establishment of the OVG, which was highlighted and submitted by industry stakeholders 

but ignored.  The OVG reports to the Minister of the Department of Rural Development and 

Land Reform (DRDLR), which acts as both a player and referee. 

 

The first draft Expropriation Bill was released in April 2008.10 A subsequent draft 

Expropriation Bill 2013 was released for public comment in 201311 and after the fourth 

version of this Bill it was sent to the President for assent in May 2016. In July 2016, it was 

announced that the signing of the Expropriation Bill into law is on hold following concern 

over the process followed by Parliament in passing the Bill – the President has asked the 

Speaker of the National Assembly and the Chairperson of the National Council of Provinces 

to look into the process followed in the light of various petitions12  received by his office, 

which raised a number of procedural issues including that:  

 

(i) the procedures followed by the National Council of Provinces (NCOP) and some provincial 

legislatures in passing the Bill were inconsistent with the Constitution; 

(ii) the NCOP failed to facilitate sufficient consultation with the public prior to the adoption 

of the Bill; 

                                                           
7
 MTEF Expenditure Framework 2016 - http://www.treasury.gov.za/documents/national%20budget/2016/ene/FullENE.pdf (p733 & 744) 

8
 http://www.justice.gov.za/lcc/jdgm/2016/2016-lcc-133-2012.pdf 

9
 https://www.da.org.za/2013/06/office-of-land-valuer-general-is-unconstitutional/  

10
 http://pmg-assets.s3-website-eu-west-1.amazonaws.com/bills/080416b16-08.pdf  

11
 Gazetted 20 March 2013 - https://www.greengazette.co.za/documents/national-gazette-36269-of-20-march-2013-vol-573_20130320-

GGN-36269.pdf  
12

 https://pmg.org.za/bill/550/  
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(iii) the Bill was not referred to the National House of Traditional Leaders as required in 

terms of section 18(1)(a) of the Traditional Leadership and Governance Framework Act, 

2003 (Act No. 41 of 2003).13 

 

In response, however, the Department of Public Works has stated that, in its view, 

Traditional Leaders were duly consulted and the Bill is in line with the Constitution. “The 

bottom line is that Expropriation Bill reflects what is contained in the Bill of Rights and 

particularly Clause 25 of the South African Constitution.”14 

 

But while the Expropriation Bill appears stuck, with no public sense of when the matter is to 

be resolved in terms of its coming into effect, the land reform targets remain clear. With 

respect to the recapitalisation and redevelopment of redistributed farms, the Budget 

document presented by National Treasury in February 2016 states that over the medium 

term (2016/17 to 2018/19), the Department of Rural Development and Reform (DRDLR) 

aims to acquire about 1.14 million hectares of strategically located land (2 million by 2020) 

and create 1 107 productive and profitable farms. 15 In addition, considering that the 

Restitution of Land Rights Amendment Act (2014) has extended the lodgement of land 

claims for 5 years, from 1 July 2014 to 30 June 2019 it is anticipated that the throughput of 

claims will be increasing.  It will be important that government has the processes in place to 

ensure that things work smoothly both from the view of the intended beneficiary, as well as 

the potentially affected parties, namely the land owners, who seek transparent, efficient 

processes, as well as just and equitable compensation.  This will be no small feat given that 

the total number of claims over the 5-year period of the extension is expected to be 397 

000. R10 billion is allocated for settling land restitution claims over the Medium Term 

Expenditure Framework (MTEF 2016/17-2018/19) period, which constitutes 31 per cent of 

the DRDLR’s budget. 16 

 

  

                                                           
13

 http://www.gov.za/speeches/presidency-expropriation-bill-process-25-jul-2016-0000  
14

 http://www.publicworks.gov.za/PDFs/Articles/2016News/Does_Expropriation_Bill_have_any_stone_unturned.pdf  
15

 MTEF Expenditure Framework 2016 - http://www.treasury.gov.za/documents/national%20budget/2016/ene/FullENE.pdf (p733 & 744) 
16

 MTEF Expenditure Framework 2016 - http://www.treasury.gov.za/documents/national%20budget/2016/ene/FullENE.pdf (p734) 
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Concerns Raised  

 

Business members, and the broader business community including foreign based 

companies, have expressed deep concern with the Expropriation Bill and its possible effects.  

 

• Lack of clarity around terms and definitions, as well as broad scope 

Various definitions and terms in the Bill are seen to be too broadly defined and are 

therefore ambiguous, particularly given those that are subjective in nature. For example, 

the concept of what constitutes “just and equitable” compensation and how this is 

determined, as well as in the event of expropriation, what is deemed to be in the “public 

interest”. A further example relates to the definition of property in the Bill. According to the 

Bill, ‘property is not limited to land and includes a right in such property'. 17   It states that 

property is ""as contemplated in section 25 of the Constitution"" which means that property 

has a wider meaning than the private law property concept that mostly restricts property to 

tangible property. The definition in the Bill is thus open to wide interpretation. 18 Whereas 

the Constitution permits the expropriation of land and other natural resources, the Bill 

seeks to allow it in much wider circumstances. 19 Some analysts believe this could lead to an 

interpretation of movable property along with mining rights, servitudes, intellectual 

property such as patent rights and shares in companies being expropriated.  The Bill 

therefore leaves the definition of property to the courts.  

 

The ambiguities inherent in the Bill in relation to determining compensation, and the 

expropriation process means that the Expropriation Bill has serious operational, financial 

and legal implications for businesses. These are detailed below:  

 

1. Concern around compensation in the event of expropriation and the likelihood that the 

ultimate outcome will be less than satisfactory as it is below the market value.  

 

For land owners, and lenders, the current Expropriation Act 63 of 1975 provides for both the 

compensation for the market value of the land expropriated and financial loss which may 

arise out of the expropriation. In contrast, the new Bill will allow government to expropriate 

property, including investments, in the “public interest” as perceived/interpreted by the 

regulator without having to pay compensation at market prices.  The Bill provides that 

compensation for the expropriation of property must be “just and equitable” taking into 

account various factors, such as the past and present use of the property, market value of 

the property, the extent of the State’s investment in the property and the purpose of the 

expropriation. Although the Bill provides for the consideration of the market value of the 

                                                           
17

 http://www.politicsweb.co.za/news-and-analysis/the-expropriation-bill-back-and-still-very-very-ba  
18

 https://pmg.org.za/bill/550/  
19

 http://www.politicsweb.co.za/news-and-analysis/the-expropriation-bill-back-and-still-very-very-ba  
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property in determining compensation, it is likely that the other factors that must be 

considered will lighten the weight placed on the actual market value of the property and 

that the compensation ultimately offered will be inadequate.  

 

Investors and business owners who acquire land will be uncertain as to the amount of 

compensation that they will receive because of the vagueness that the Bill introduces by the 

use of the “just and equitable” determination. Business owners that own - or have rights - in 

property crucial to their current business, or future business planning, face additional 

uncertainty as to whether financial loss arising from the expropriation will be fully 

recoverable. This is because of (i) the vagueness that the Bill introduces, as discussed above; 

(ii) the fact that the purpose of the expropriation may justify a reduction in the amount of 

financial loss awarded, also as discussed above, and (iii) because section 12 of the Bill does 

not specifically cater for financial loss which arises out of an expropriation. Business owners 

would therefore have to rely on the reference to the “current use of the property”, as 

entitling them to compensation for the effects of the expropriation on a business already 

operating on the property. Business owners who have property that is critical to their future 

planning will be at a further disadvantage and will have to rely on the broad phrase “all 

relevant circumstances” in order to couch a claim for loss arising out of a disruption of the 

future planning of the business.   As a corollary to the above, any lender that is relying on a 

immoveable property, or a future project as the commercial rationale and security for its 

loans, will have concerns as to whether it can recover the debt should the debtor default on 

the loan in cases where the property is expropriated at below market value, or the project 

cannot continue due to an expropriation. This could result in a reduction in lending and/or 

an increase in lending rates. In addition, Commercial Banks are required in terms of 

Regulation 225 relating to the Banks Act to value their security at market value.  These 

Regulations and the Banks Act are in turn aligned with an international regulatory 

framework – Basel.  Dependent on the magnitude of expropriations, this could also 

translate into systemic risk for banks. Of note in this regard, in 2012 Cabinet approved a 

land reform paper where lenders were to be provided with a blanket guarantee that they 

would not incur losses due to expropriation below market value, this however, was ignored 

when the Bill was finalised. 

 

In addition, the Bill requires the expropriating authority to pay 80% of the compensation 

upon expropriation and the other 20% on a date agreed upon by the parties. The interest 

rate on the outstanding amount is below market borrowing rates which could cause a 

further loss to expropriated owners and holders (and their lenders). There are also no 

penalties in respect of late payment by the expropriating authority.  

 

Industry members state that in determining the compensation to be paid in the event of 

expropriation, any deviation from market value will be problematic. This is seen to be 

undermining the rights of owners and mortgage bond holders, which will serve to deter 
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investment and damage the economy. On the issue of compensation the Bill's wording 

reflects the constitutional formula on compensation but most of the discount factors are 

difficult to quantify in money, giving an expropriating authority considerable discretion as to 

how they should be costed. The expropriated owner may thus be offered significantly less 

than market value: perhaps only 60% of this sum, as some commentators have suggested. 

Overall it would appear that in most cases of expropriation the owners will likely have no 

choice but to accept whatever level of compensation they are being offered as, for example, 

litigation may be too expensive. 20  

 

2. Concerns related to the actual process of expropriation including the fairness of this in a 

sense, as well as how long the compensation could take to be awarded.  

 

In terms of the wording of the Bill, the State will take ownership of the expropriated 

property even in the instance where there is still a dispute related to compensation. The 

owner/company will therefore no longer have access to the land, nor have been 

compensated for it yet. Compensation is also likely to take long. A further process-related 

concern is that “the Bill goes as far as to state that a compensation offer will be deemed to 

have been accepted by the owner of the property in question, if that owner fails to institute 

legal proceedings for the determination of compensation, within a timeframe stipulated by 

the State.” In essence this means that should any entity find itself in this predicament, it will 

have two months from the date of the expropriation notice to institute legal proceedings for 

the determination of the compensation.  

 

Some analysts have described the Bill as unconstitutional: “The Bill empowers the State to 

take property upfront by notice of expropriation, leaving it to those affected to seek redress 

in the courts thereafter - if they can afford this. But this kind of ‘self-help' is barred by the 

common law and is clearly in conflict with the Constitution”21. Others have pointed out that 

the Bill gives the State the power to take ownership and possession of property by notice to 

the owner - and without a prior court order confirming the validity of the expropriation. It 

also puts great pressure on expropriated owners to accept whatever compensation the 

State might offer: this time, by saying they will be deemed to have accepted these amounts 

unless they sue for more within two months.22 Under the Bill, an expropriating authority 

must fulfil various preliminary requirements before issuing a notice of expropriation. At no 

point in these preliminary processes does the expropriating authority have to demonstrate 

to the owner (let alone the courts) that expropriation is objectively in the public interest, or 

that the compensation offered is truly just and equitable in all the relevant circumstances. 

According to the Bill, the specified date of expropriation ‘shall not be earlier' than the date 

the notice of expropriation was served on the owner. Proving “public Interest” may be 

                                                           
20

 http://www.politicsweb.co.za/news-and-analysis/the-expropriation-bill-back-and-still-very-very-ba  
21

 Ibid  
22

 Ibid  
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problematic for an expropriation authority, especially within the agricultural sector.  There 

is seen to be an adequate amount of commercial farms for sale in the open market to 

achieve the NDP 30% land reform target without any expropriations taking place, which 

could lead to instances where expropriated farm land owners, where they are not satisfied 

with compensation levels, to challenge the need for an expropriation through the courts, 

thereby prolonging uncertainty. 

 

Business has argued that since no minimum waiting period is specified, there is nothing to 

prevent the date of expropriation from being set as the day after the service of this notice. 

Nor is there anything to prevent the passing of possession very soon after the transfer of 

ownership. Hence, if notice of expropriation were to be served on the owner on the first day 

of a particular month, ownership could pass on the second day of that month and the right 

to possession on the third. 23 

 

While many in the business community have expressed deep concern with the 

Expropriation Bill, there are however differing opinions.  The South African agricultural 

industry association (AgriSA), for example, do not view the Bill as unconstitutional as, 

according to the legal opinion they have sought, the Bill’s reference to “property” is in 

accordance with Section 25 (2) of the Constitution. AgriSA does, however, say that “the 

proof will be in the way it is implemented”.  According to them, the final version of the Bill 

takes into account previous concerns raised, for example, it includes the proposal made by 

AgriSA for the parties to settle the amount of compensation through mediation before 

approaching the courts, a far less costly option.   

 

A point on which most agree however, is that the public participation process carried out by 

the National Council of Provinces with regard to the Bill was procedurally deeply flawed, 

resulting in the delay of its enactment.  

 

Key Messages  

 

• This Bill seeks to amend the 1975 Expropriation Act to ensure it is aligned with the 

Constitution. The process, which began in 2008, is yet to be concluded with the 

latest 2015 iteration pending signature by the President.  

• Business concerns relate primarily to the issue of compensation in the event of 

expropriation. In their view, unlike the 1975 Act, the draft Bill is unlikely to provide a 

fair market price and compensation for financial losses. A key concern for business is 

what constitutes “just and equitable compensation” in the event of expropriation, 

and how this will be determined.  

                                                           
23

 http://www.politicsweb.co.za/news-and-analysis/the-expropriation-bill-back-and-still-very-very-ba  
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• The definition of “property” could be interpreted widely. The Bill may allow 

government to expropriate property, including investments, in the “public interest” 

as perceived by the regulators without having to pay compensation at market prices. 

This will undermine the rights of owners and mortgage bond holders, deter 

investment and damage the economy.  

• Overall the protection of property rights appears to be significantly weakened in the 

Bill. The expropriation process is unclear and potentially risky and expensive for the 

owner. There is also a potential impact on land values and on lender’s security value 

against property. There is a possibility of the state abusing the Bill to expropriate 

land without compensation by declaring themselves the “custodians” of land to be 

“expropriated". Attempts to move away from the principles of market value may 

inevitably invite a misallocation of resources as well as leading to further dilution of 

property rights, resulting in the discouragement of local and international 

investment. This scenario is made worse by the lack of clarity and uncertainty as to 

when - or whether or not - the President may sign the Bill into effect. 

• In business’ view there needs to be a better balance between the objectives of the 

Bill and protection of private ownership. The content of the Bill needs to be 

improved, particularly with regards to clarifying certain definitions such “public 

interest”, and “property” so as to restrict the risks of arbitrary expropriation. It 

would also be helpful if a definition of “expropriation”, “public interest” and “public 

purpose” was included in the Bill that in line with internationally accepted norms, as 

submitted by industry stakeholders but ignored by Government. It would certainly 

seem that any move by Government towards lessening the amount of scope on 

conjecture around how the Bill should be interpreted, and how it will practically be 

implemented, would help allay fears that investors currently have.  
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Restitution of Land Rights Amendment Act, 2014 
 

The amount of unsettled claims yet to be resolved since the Restitution of Land Rights Act 

was passed in 1998 number in the several thousand (between 8 000 and 12 000). The Land 

Restitution Amendment Act was passed in 2014, which among other things reopened the 

window for land claims.  However, in 2016 the Constitutional Court declared the 

Amendment Act to be invalid, after finding that Parliament had failed to allow for proper 

consultation before passing the law and upheld the Land Access Movement of SA, the 

Association of Rural Advancement and Nkuzi Development case that the Amendment Act is 

unconstitutional until such time as the claims emanating from the original window period as 

contained in the original Act have been settled.  The land rights organisations argued that 

reopening the window for lodging land claims would prejudice those who applied before 

the previous cut-off date.  Parliament was given 24 months to re-enact the law, in 2018, by 

when progress will be reviewed.   In terms of the Amendment Act, the Department of Rural 

Development and Land Reform (DRDLR) expect a further 350 000 claims to be lodged (some 

120 000 had already been lodged prior to the Constitutional Court ruling).  Of grave concern 

is that the Land Claims Department is only settling approximately 700 claims per annum, 

due to capacity and budgetary constraints.  The outstanding claims from the 1998 Act are 

either large, or complex or expensive ones, or they are being defended through the Courts.  

It is expected that by the 2018 review of the Amendment Act, little progress in settling the 

outstanding claims will be achieved.  If the DRDLR’s estimates are correct and based on 

current progress, once the Amendment Act five-year window closes, land claims could 

shadow South Africa for centuries to come.  Studies have shown that many risks to 

commercial farming, including policy uncertainty and potential land claims, have led to low 

investment levels in the sector over the years.24  This signifies the biggest challenge facing 

the country’s agriculture and represents a perfect storm for social tension and food 

insecurity. 

 

Many calls have come from religious leaders, land rights and civil society organisations as 

well as business stakeholders that a Land Reform CODESA of some sorts needs to be 

established urgently to deal with the country’s contentious land reform agenda; to ensure 

that agricultural production is safeguarded and transformation goals are successfully 

achieved with minimum impact on inclusive economic growth prospects.  
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The Protection of Investment Act (PIA), 2015 
 

Background, purpose and objectives 

 

In 2007, the Department of Trade and Industry (DTI) commenced with a national Review of 

its Bilateral Investment Treaties (BITS) with the reasoning being that when South Africa 

entered into most of these BITS the Constitution was not in place and thus did not afford 

“robust protection”. 25 The Review of the bilateral investment treaty policy framework was 

concluded in 2009 around the same time an international arbitration case was brought 

against South Africa by foreign investors.  Various private Italian mining companies had 

brought a court case against the government, stating that its positive racial discrimination 

laws violated bilateral investment treaties with other countries.  They wanted €266m in 

compensation for the “expropriation” of their granite mining operations in South Africa.  

The arbitration was settled in a hearing in The Hague in 2010, which allowed the companies 

to convert all its old-order mining rights for 5% black empowerment, bypassing the 26% BEE 

ownership required by the then mining charter.26  

 

The DTI’s Review was concluded in 2010. It found, amongst other: little evidence to show 

that the BITS have led to increased Foreign Direct Investment (FDI) into SA; an imbalance in 

BITs in so far as they place all obligations on governments and grant wide-ranging rights to 

investors to challenge government measures; and, that standard provisions in BITs – 

particularly early generation treaties – are imprecise and open to expansive interpretations 

due to open-ended definitions such as investment and what constitutes an investor, as well 

as to the wide standards of protection. The Department’s review drew attention to 

shortcomings in the functioning of the international investment arbitration system, voicing 

the concern that the system is fragmented; that arbitrators are chosen in an ad hoc manner. 

Mediators are however, in terms of the Act, appointed by the DTI and further, there is also 

no alignment to the need for ‘recognised professional qualifications’.  The review also stated 

that, in the absence of an appellate process that ensures consistency and the correct 

application of international law, the system is prone to inconsistent and diverging 

interpretations. Government questions whether the arbitration processes governed under 

BITS possess sufficient legitimacy to assess acts of State particularly on sensitive national 

public policy which could undermine constitutional and democratic decision-making.27 

 

In July 2010, based on the outcomes of the DTI’s Review, the Cabinet approved that South 

Africa should: (i) terminate existing BITs; (ii) only negotiate new ones if it can be 

demonstrated that there are economic benefits to SA; (iii) if South Africa were to enter into 
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new treaties, those should be based on a new model that mitigates the risks and also gives 

greater emphasis to the government’s right to regulate; (iv) in parallel, prepare a new 

Investment Act, and (v) establish an Inter-Ministerial Committee to oversee the process. 

 

South Africa initiated a process to terminate BITs in 2012. In some cases, the terminations 

are to be effected by mutual consent. A new Model BIT has also been developed working 

with partners at the regional level in the Southern African Development Community (SADC), 

adopted by the SADC Summit in 2013. 28  

 

The drafting of the Promotion and Protection of Investment Bill (PPIB) began in April 201029 

and followed a series of consultations. The draft bill was roundly criticised, particularly by 

foreign investors, including the European and American Chambers of Commerce in South 

Africa, and was passed by Parliament in late 2015 amid heated debate.  The President’s 

decision to assent to the bill was published in the government gazette on 15 December 

2015 (The Protection of Investment Act, 2015 (Act No. 22 of 2015)) but went unannounced 

by the Presidency. The investment community at large became aware of its promulgation 

only in January 2016.30 The Act has been signed into law but the President is yet to 

announce its date of commencement.  31 

 

According to its objects, the Protection of Investment Act, 2015 aims to strengthen the 

legislative environment to modernise the South African investment regime, while providing 

protection to foreign investors in a manner that is consistent with the Constitution, and is in 

accordance with international best practice and international customary law. 32  According 

to the DTI, the legislation adds no new obligations on investors; it ensures South Africa 

remains open to foreign investment; investors retain access to national courts to address 

any concern they may have with their treatment, and it reaffirms the Government’s right to 

regulate. 33  Government states that it is confident that the Act achieves the appropriate 

balance of rights and obligations between investors and the state and will provide adequate 

security and protection to all investors. According to the Minister of Trade and Industry, the 

legislation “confirms that South Africa remains open to foreign investment” and is seen to 

be providing “enough clarity, transparency and certainty around the domestic investment 

regime”, as well as affording a “very significant level of protection” to investors. 34.   
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According to the DTI, the new Act preserves the sovereign right of the South African 

government to pursue developmental and transformational public policy objectives35 and is 

in support of the National Development Plan’s (NDP) objective of promoting investment and 

export growth to stimulate sustainable growth and development.  The NDP emphasises the 

need for South Africa to raise investment to at least 30% of GDP to reach sustained 

economic growth rates of about 5%. Investment, especially in the productive sectors of 

agriculture, mining and manufacturing is, according to the DTI’s annual report 2015/2016, 

largely driven by policy certainty, production costs and expected financial returns. 

 

In parallel to the drafting and promulgation of the Investment Bill, the Cabinet also 

approved the creation of an investment One Stop Shop, “Invest SA”, and an Inter-Ministerial 

Committee during the 2015/2016 financial year. Its establishment, according to 

government, is in recognition that opaque regulations, slow turnaround times and 

regulatory uncertainty can constrain investment rates and dampen business confidence. 

Invest SA, coordinated by the DTI, is responsible for creating a single structure comprising 

regulatory decision-makers across government to ensure a single point of entry for 

investors. It proposes published turnaround times and carries the authority to refer 

investment blockages to the Inter-Ministerial Committee, chaired by the President.36 

 

The investor community however, continues to voice deep rooted concerns with the Act.  

The European Union (EU) Chamber of Commerce and Industry in South Africa, for example, 

has warned that some European businesses in South Africa have put projects on hold, or are 

considering relocating to other African countries, following the uncertainty created by 

provisions contained in the Bill.  The EU is South Africa’s largest trading partner and a major 

export destination. 37   
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Concerns Raised  

 

The concerns raised by the business members fall essentially into two broad categories.  

 

1. Policy Misalignment 

There is a lack of compatibility between the Investment Bill and South Africa’s commitments 

in the region.  According to business members, the Bill is “inherently incompatible with the 

SADC Protocol on Finance and Investment, 2006 - and international investment law as a 

whole - and is inconsistent with several specific provisions of the SADC Protocol and the 

SADC Model BIT, which South Africa played a prominent role in developing.38 This is 

particularly so in respect of the Bill’s provisions on (i) qualification for protection; (ii) 

regulatory reliability; (iii) expropriation, and (iv) dispute settlement”.   

 

Business contends that the Investment Act disregards a number of South Africa’s legal 

obligations as a member of the Southern African Development Community (SADC). The 

SADC Treaty, acceded to in 1994, and all Protocols under the Treaty are binding upon 

member states, and must be domesticated through national legislation. The Constitutional 

Court has also recently affirmed the binding nature of SADC Protocols in South Africa, both 

internationally and constitutionally.  

 

The SADC Protocol on Finance and Investment (the Protocol), and in particular Annex 1: Co-

operation on Investment, provides a framework for the promotion and protection of 

investment in Southern Africa and binds members to harmonise their investment regimes in 

accordance with the Protocol. The Protocol includes, inter alia, that “investments shall not 

be nationalized or expropriated…except for a public purpose, under due process of law, on a 

non-discriminatory basis and subject to the payment of prompt, adequate and effective 

compensation; that investments and investors shall enjoy fair and equitable treatment in 

the territory of any member state,” and that either party may submit a dispute to 

international arbitration upon the exhaustion of domestic remedies.  

 

The Investment Act defies the SADC Protocol in three clear ways. The Act does not allow for: 

1) “prompt, adequate, effective compensation”; 2) for “fair and equitable treatment”; 3) nor 

for a foreign investor to submit a dispute to international arbitration but rather provides 

that “such arbitration will be conducted between the Republic and the home state of the 

applicable investor.”39  
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The DTI has acknowledged that the Investment Act does not comply with the SADC 

Protocol, however it argues that the SADC Protocol has been through a review process and 

is to be amended to align with the Investment Act.  

 

It is however unclear when this will be completed and whether the Protocol will indeed 

align with the Investment Act once it has been amended. South Africa is bound by the 

obligations of the Protocol, and it is questionable as to whether the Investment Act can pass 

constitutional muster if it contradicts South Africa’s international obligations.40  From a 

regional alignment perspective, all is not clear and any further clarity from government is 

not expected to be immediately forthcoming.  

 

2. Insufficient Investor Protection 

A prime concern to the investor community is the issue of rights being afforded to the 

investor and the protection of these rights contained in the provisions of the Act. In their 

view the route taken to regulate the protection of foreign investments is contentious, 

considering in particular the SA government’s decision to terminate or not renew various 

BITs, including the BIT between South Africa and the United Kingdom (UK). Notwithstanding 

that the termination of the UK BIT has a 20-year time horizon, once the protection afforded 

by the UK BIT expires, and as a result of the promulgation of the Act in its current form, 

some of the protections that UK based foreign investors are currently afforded will be lost.   

 

There appears however to be a difference in opinion between business and government in 

regard to the protection of investor rights. Government claims that BITs are an outdated 

mode of engagement that, in Minister Davies’ view, are not relevant to the ultimate 

decisions of the investor to invest. 

 

In contrast, however, business contends that the presence of a BIT is very important to their 

taking investment decisions, particularly the right to international arbitration. Government 

contends that the Investment Act provides sufficient protection of investor’s right, but in 

the investor community’s view this is not adequate given that they would seek protection of 

their rights as afforded within the framework of a BIT.  

 

The Act, according to investors, offers no stability or special protection for foreign investors. 

It purports to limit their rights and remedies to a domestic statute which can be amended or 

repealed by the host state at any time, and which is, in any event, "subject to other 

applicable legislation". The Act applies the concept of national treatment i.e. that all 

investors are treated equally (local and foreign). At the time that the draft Bill was being 

discussed in the public consultation process, the DTI’s Minister Davies said that the 

provision of “national treatment” confirmed the Constitutional principle of non-
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discrimination in the treatment of domestic and foreign investors, alluding to the Bill 

applying the same level of protection to investors from all countries.41 

 

In business’ view “the Act does not add any rights or remedies to those already entrenched 

in the Constitution, and it is therefore at best superfluous.” 

 

The Act does not achieve its stated purpose of “reaffirming to the international community 

that South Africa remains open to foreign investment and that it will provide adequate 

protection to all investors”. This concern is not new, at the time comments on the Draft 

PPIB 2013 were received, business clearly stated that the protection afforded to foreign 

investors under the Bill will be less than that currently afforded under BITs. For example, the 

Act does not contain the specific ‘fair and equitable treatment’ provisions that are common 

to many BITs.  

 

The concern regarding the protection of investor rights centres around two key issues. One 

is that under the Investment Act investors no longer have access to international arbitration 

as a means to settle any disputes that arise.  The other key concern relates to expropriation, 

particularly with respect to the broad spectrum of expropriation possibilities as well as 

government’s move away from market-related compensation read in conjunction with the 

Expropriation Bill of 2016 (discussed in the previous section of this report).  

 

Despite these concerns being consistently raised by the investor community during the 

public consultations that took place, it would appear that government forged ahead with 

the Act irrespectively. 

 

• Dispute resolution 

 

At the time that public comment was invited in relation to the Draft Bill of 2013, a number 

of concerns were raised by investors. A major concern was that whereas under the BITS 

disputes could be referred to international arbitration, the dispute resolution mechanisms 

within the Bill that are available to foreign investors are limited to domestic courts, tribunals 

or arbitration. For international investors, the objective and neutral settlement of disputes 

according to international law is an important element in investment decisions. 42 The 

American Chamber of Commerce in South Africa was among business groups that publicly 

criticized the law, saying removing the obligation to international arbitration may make 

investors less confident that their investment is secure. In their view, the Bill is part of a 

worrying trend that South Africa’s protection of private property is weakening.43 
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One of the main attractions of BITs for foreign investors is the fact that they provide 

investors with an alternative dispute settlement mechanism in the form of international 

arbitration, often under the auspices of the World Bank’s ICSID (International Centre for the 

Settlement of Investment Disputes). This type of arbitration is referred to as investor-state 

dispute settlement and is preferable for investors to having to sue the host State in its own 

courts.  Investor-state dispute settlements have however, in the past couple of years, 

received criticism for being too investor friendly, especially by governments that have lost a 

number of big cases. According to United Nations Conference on Trade & Development 

(UNCTAD), some 40 to 50 governments in mainly developing countries are intending to 

reform their investment regimes, particularly with regard to concerns with international 

dispute resolution mechanisms.  In some cases, this is to increase their policy space and to 

ensure that foreign investment is sustainable and contributes to social upliftment. UNCTAD 

have urged that reform of investment regimes has to be “balanced, gradual, transparent 

and work for all stakeholders.44 Nevertheless, the general international consensus is that 

investor protection policy should provide for international dispute settlement. 45 

 

Experts also question the DTI’s claim that there is either no, or very weak, or negative 

correlation between investment inflows and BITs. Legal firms, for example, explain that 

where they have been asked to provide advice to foreign investors into Africa in the past, 

investment protection has always been one of their main concerns. The importance of BITs 

for foreign investors was also illustrated by the situation in Zimbabwe, where over the last 

couple of years most South African investors completely pulled out of Zimbabwe, but 

immediately considered investing in Zimbabwe again after the signing of the Bilateral 

Investment Promotion Agreement (BIPA) between South Africa and Zimbabwe. South 

African investors made it clear that they would only reconsider investing into Zimbabwe if 

the BIPA contained recourse to international arbitration, after which the Zimbabwean 

government acceded to including international arbitration in the agreement.46 Despite this, 

and other examples, the Department of Trade and Industry remains resolute and repeatedly 

contends that relying on domestic institutions to settle disputes will provide investors with 

sufficient protection.   A key issue however, an arbitrator’s decision cannot be challenged in 

court as only the process, or administrative matters pertaining to the arbitration may be 

heard. 

 

Investors remain concerned that they no longer have access to international arbitration in 

the event of a dispute particularly related, for example, to expropriation. Especially in an 

instance where domestic systems would govern a dispute that could very likely be around 

the interpretation of specific concepts or context specific determinations. 47 Thus, the 
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biggest concern for foreign investors, in the case of expropriation of their investments, is 

that they will no longer have recourse to investor-state dispute settlement in the form of 

international arbitration. The Investment Act prescribes domestic mediation as a first step, 

provided the investor and the government can agree on the appointment of the mediator. 

The only other alternative for investors is to approach the domestic courts, a process which 

could take years with no guarantee of success. While the Act contains a provision for the 

government to consent to international arbitration, this is subject to the exhaustion of 

domestic remedies and to the arbitration being state-to-state arbitration as opposed to 

investor-state arbitration. 48  

 

Although the purported aim of the Act has been to modernise and strengthen South Africa’s 

policy approach to foreign investment. A strong criticism of both the draft Promotion and 

Protection of Investment Bill (PPIB) and the now Protection of Investment Act (PIA) was that 

investors’ rights to seek redress in the case of expropriation of their investments have been 

watered down. The Protection of Investment Act, read together with the contentious 

Expropriation Bill promulgated in 2016, has been - and continues to be – a serious cause for 

concern for foreign investors.  

 

• Expropriation and compensation 

During the public consultation process with respect to the draft Investment Bill of 2013 a 

prime concern raised by the investor community related to the inclusion in the Bill of a 

proposal that foreign investors would not be guaranteed compensation at fair market value 

in the event of an expropriation by the State.  

 

The Investment Act (PIA) provides for “fair and equitable” compensation for any assets 

expropriated by the state, rather than the “fair market value” contained in most of the 

bilateral agreements.  According to the DTI, South African law already provides sufficient 

guarantees for substantive and procedural due process.”49  In negating the concern of just 

and equitable compensation not providing sufficient protection or recourse to foreign 

investors who might be aggrieved by the conduct of the South African government, Minister 

Davies has stated that provisions on expropriation and fair and equitable compensation are 

aligned to the Constitution, in which property may only be expropriated in terms of law of 

general application, for a particular purpose or in the public interest. The Minister contends 

that there is considerable legal scope to determine what compensation should be paid in 

the event of expropriation.  One option, he has said, may be “market value” but this 

presumes a market and a willing buyer and these conditions may not be present.  According 

to government, there is no guidance in BITs as to how to arrive at ‘the correct’ market value.  

In practice arbitrators turn to expert opinions and may consider book value, the cost of 
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investment, discounted cash flows and even ‘all relevant circumstances’. According to the 

Minister, market value is one of the many factors taken into account and is entirely 

consistent with the approach set out in the Constitution. “All terminated BITs contain 

‘savings clauses’ that maintain the BIT protection on existing investments for between 10 

and 20 years. In any case, and at all times, investors obtain strong protection provided by 

South Africa’s Constitution and legal framework”.50 

 

What is relevant to note is that the Investment Act has done away with the expropriation 

section, yet still retains the provision that the government may take any measures, in 

accordance with the Constitution and legislation, to regulate in the public interest. 51  

 

In this context, the right of the state to regulate in the public interest may include such 

measures as may be necessary to redress historical, social and economic inequalities, and to 

uphold rights guaranteed in the South African Constitution. The right to regulate also 

include measures for the preservation of cultural heritage and practices, indigenous 

knowledge and biological resources related thereto and national heritage. South Africa has 

instituted measures to curb bio-piracy through legislation that seek to ensure a balance 

between fair and equitable sharing with indigenous communities of benefits arising from 

bio-prospecting and indigenous knowledge.   Measures to foster economic development, 

industrialisation and beneficiation are also included within the ambit of this right since it is 

viewed that all investment should contribute to the achievement of South Africa’s economic 

objectives.52 In the Department’s view the PIA “will establish greater clarity on the balance 

between the rights of investors to protection alongside the right of government to regulate 

and safeguard the public interest”.53 Whether this may lead to instances of expropriation 

has yet to be seen but the phrasing of the section suggests that expropriation may still 

occur, particularly when read in conjunction with the Expropriation Bill, 2016.  Critics have 

argued that this section in the PIA is too vague in its current form and may face 

constitutional challenge in the future.54 

 

The concerns relating to the issue of expropriation was also raised in the series of 

Parliamentary debates that took place towards the end of 2015. Both the DTI Minister 

Davies and Deputy Minister Cronin (Department of Public Works) emphasised that South 

Africa’s Constitution guarantees against unfair and unjust expropriation. However, in a 

debate within the Portfolio Public Works Committee, it was felt that the Constitution does 

not define exactly what is meant by the terms “property” or “the public interest”. The 
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question thus remains as to how these issues are meant to be defined, and by who, as it 

was agreed that this could not be done at Parliamentary Portfolio Committee level.  There is 

also a view that a concrete conclusion on these issues has also been avoided at 

Constitutional Court level.55 

 

Simply put, BITS limit a government’s ability to expropriate foreign investments and ensure 

compensation in the event it does occur. The right to access international dispute resolution 

is no longer available to investors in accordance with the PIA. In addition, the Act does not 

stipulate what would happen should the Government exercise its right to expropriate in the 

public interest. Presumably this would be governed by the Expropriation Bill (discussed in 

the previous section of this report) and would mean a reliance on the courts in the event of 

a dispute or a lack of clarity around interpretation.   

 

The key concern for investors thus remains that in the event of a dispute arising, they will no 

longer have access to a neutral international dispute settlement mechanism. This, together 

with the uncertainty related to the provisions contained in the Expropriation Bill, which are 

unclear and also open to interpretation, provide for a most unsettling scenario for the 

investor community.  The American Chamber of Commerce in South Africa has publicly 

stated their concerns saying that new investors will certainly look twice at South Africa, 

especially when twinning the Investment Act with the Expropriation Bill; the two bills 

together signal a strong deterrent to foreign investment.  The effects of this may only be felt 

down the line as decisions for investment are generally made five to eight years ahead of 

time. 
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To summarise, the following table taken from the Centurion Law Group Knowledge Series 

Article provides an overview of the advantages and disadvantages of the PIA in accordance 

with the BITS: 

 
Source:  Knowledge Series Article: SA Briefing; The Protection of Investment Act, Centurion Law Group

56
 

 

Key Messages   

 

• Following a review of South Africa’s Bilateral Investment Treaties (BITS), Cabinet 

approved the decision to terminate the BITS and to introduce an Investment Act.  

Government’s view is that BITS do not play a role in increasing FDI in the country, this is 

however disputed by the business community. In introducing the draft Promotion and 

Protection of Investment Bill in 2013, government purported that the Bill is aimed at 

confirming that South Africa was open to investors and provisions allow for protection 

of their rights. In reality, however the investor community state that their investor rights 

have been eroded compared with the BITS that the Act is meant to replace.  

• The Investment Act provides for “fair and equitable” compensation for any assets 

expropriated by the state, rather than the “fair market value” contained in most of the 

bilateral agreements. Furthermore, the Investment Act does not afford foreign investors 
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any special protection to access to international arbitration mechanisms to settle 

disputes. The Act forces the investor to rely on the domestic courts in the first instance 

and may only allow for international arbitration if the domestic route fails.  In this 

instance however, the investor is excluded as the arbitration is state-to-state. 

• When the Bill was first introduced in 2013, it included a section directly related to 

expropriation. This raised a lot of controversy with the concern particularly being that 

the Investment Bill could be used to expropriate any kind of investment under the guise 

of it needing to be in the custodianship of the State as it was in the public interest to do 

so. This direct reference to expropriation was not included in the 2015 version of the Bill 

and is absent from the Act.  However, when read in conjunction with the Expropriation 

Bill, investors are still uncertain that the Investment Act will protect them from 

expropriation. In Government’s view, they are afforded sufficient protection in the guise 

of Section 25 of the Constitution. However, even at Parliament level there is debate, 

without any concrete understanding, by what is meant by the terms “property” or “the 

public interest”. This uncertainty adds further aggravation to investor fears and 

concerns.  

• The investor community’s concerns were repeatedly raised in the public consultations 

both on the draft Bills, and government’s decision to terminate the BITs. Nevertheless 

the Act was promulgated at the end of December 2015 and came virtually as a surprise 

for the investor community when it was announced in January 2016. Government may 

argue that it followed a consultative process with the business community however; it 

would appear that the deep rooted concerns raised by the investment community were 

disregarded as government proceeded to forge ahead in promulgating the Act. 

• A key concern for business is the incompatibility and misalignment of the Act in relation 

to regional policy processes including the SADC Protocol on Finance and Investment. The 

Protocol includes, inter alia, that “investments shall not be nationalized or 

expropriated…except for a public purpose, under due process of law, on a non-

discriminatory basis and subject to the payment of prompt, adequate and effective 

compensation; that investments and investors shall enjoy fair and equitable treatment 

in the territory of any member state,” and that either party may submit a dispute to 

international arbitration upon the exhaustion of domestic remedies. The Investment Act 

defies the SADC Protocol in that it does not allow for any of these provisions. The 

Government admits this is problematic, but claim they are working with SADC to update 

the Protocol to align it with the Investment Act. Regardless of this however, it is 

questioned whether the Act will pass constitutional muster given that the Constitutional 

Court has affirmed the binding nature of the SADC Protocols.  

• A key point raised by business is therefore to question why the Bill exists in the first 

place. The Act purports to protect investors but the investor community are very clear 

that their rights of protection are inadequately dealt with in the Act and are better 

under the BITS.  The provisions contained in the Act are in direct contrast to its objects, 

which are to promote investment in South Africa. The Bill was promulgated hurriedly at 
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the end of 2015 with the announcement coming in January of the following year, which 

appeared to take investors by surprise.  The investor community claim that the 

Protection of Investment Act (PIA), read in conjunction with the Expropriation Bill and 

coupled with other planned legislative measures such as migration and limiting foreign 

landownership, cumulatively sends a discouraging message to foreign investors at a time 

when South Africa is struggling with low levels of economic growth and rising 

unemployment. The ramifications of the Act on South Africa as a destination for foreign 

investment are yet to be seen as investor decisions are generally made five to eight 

years ahead of time. 
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Bills related to Agricultural Land Ownership: The Regulation of 

Agricultural Land Holdings Bill & the Bill on Preservation and 

Development of Agricultural Land (PDALB) 2016 
 

Objective and Purpose  

 

South Africa is a net exporter of agricultural products, but these are mainly primary 

products and the country is a net importer of processed goods. By 2018/19, the Department 

of Agriculture, Forestry and Fisheries (DAFF) will introduce a strategy for replacing imports 

with locally produced products, guided by the 2015 Agriculture Policy Action Plan. As local 

agricultural production increases, jobs will be created and agriculture’s contribution to GDP 

will increase.57  

 

Of course, key in this equation is both the availability of agricultural land and that it is used 

productively. There is much policy focus on this; for example, the President’s 2015 9-point 

plan to ignite growth and create jobs includes the revitalisation of agriculture and agro-

processing value chains.58 The plan includes increasing support for existing smallholder 

farmers and exploring ways to substantially expand the number of agricultural producers. In 

addition, the focus is on the development of Agri-Parks, with 43 of the 44 sites having been 

identified.59 

 

Intricately linked to this is government’s prioritisation of strengthening rural development, 

accelerating a land reform agenda and ensuring greater food security. To catalyse progress 

towards these objectives government has introduced a raft of legislation to regulate the 

ownership and use of agricultural land. These include the Regulation of Land Holdings Bill 

and the Bill on Preservation and Development of Agricultural Land (PDALB), as well as the 

Expropriation Bill. The sections that follow review the first two legislative measures, whilst 

the Expropriation Bill is dealt with in a separate section as its focus is wider than agricultural 

land, but it needs to be noted that there are strong linkages between all three legislative 

measures proposed. 

 

Rural Development and Land Reform 

Government’s approach to Land Reform is based on 3 focal streams. One stream relates to 

the 2011 Green Paper and the establishment of a National Reference Group (NAREG). 

Another stream is focussed on the National Development Plan (NDP) Model on Land 

Reform. The third stream is focussed on an Inter-Departmental Task Team working towards 

realising Outcome 7 (IDTTO7), which is in effect a combination and consequence of 

processes 1 and 2. Specifically the Medium Term Strategic Framework (MTSF) Outcome 7 is 
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“Vibrant, equitable, sustainable rural communities contributing towards food security for 

all”. Five working groups were established to tackle this process. One of these related to the 

topic of “Land ceilings + foreign landownership”. 60 

 

A total of 6 National Reference Group (NAREG) work-streams were identified around which 

consultations would take place. These included, Group 1: Land Management Commission 

(LMC); Group 2: Land Rights Management Board (LRMB); Group 3: Office of the Valuer 

General (OVG); Group 4: 3-Tier Land Tenure System; Group 5: Communal Tenure and, 

Group 6: Legislation. Through these, Agbiz claims that there was considerable consultation 

held over a 3-year period, which resulted in the Department of Rural Development and Land 

Reform (DRDLR) developing 14 policy positions. These include: i) Agricultural Land Holdings 

Framework Policy that seeks to limit the extent of private land and regulate foreign 

ownership of land (the Agricultural Land Holdings Bill process was an outcome of this); ii) 

Tackling the concerns related to property valuations, including the issue of just and 

equitable compensation (the Property Valuation Act has been assented to subsequently61); 

iii) Pro-active land acquisition policy (PLAS) and a number of others. 62 

 

The Department of Rural Development and Land Reform (DRDLR) is mandated to undertake 

its functions based on a host of legislation that has been promulgated. The department is 

also mandated to initiate, facilitate, coordinate, catalyse and implement an integrated rural 

development programme, which is linked to the need to create vibrant, equitable and 

sustainable rural communities (outcome 7 of government’s 2014-2019 medium term 

strategic framework). 63 

 

Informed by its mandate and the policy positions coming out of the broader Land Reform 

policy engagement process driven by the NAREG, the Department has been driving the 

introduction of a raft of legislation to support its policy agenda, including the Regulation of 

Land Holdings Bill. 
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The Regulation of Agricultural Land Holdings Bill  

In 2013 the Agricultural Land Holdings Framework Policy was introduced, which would pave 

the way for the introduction of the Regulation of Agricultural Land Holdings Bill.64  

 

The problems that this policy seeks to address include (as cited): 

1. The need to secure SA’s limited land for food security and address the land injustice 

of more than 300 years of colonialism and apartheid. 45% of population (23 million 

South Africans) live on or below the poverty line and 58% of these poverty-stricken 

people are in rural areas. Access to a land allotment for households and rural 

entrepreneurs’ and enterprises has shown to go a long way in addressing equity and 

poverty. 

 

2. Furthermore, in many instances high value agricultural land has had its use changed 

to luxury and leisure uses and environmentally sensitive lands have also been 

inappropriately developed; 

 

3. In some parts of the country escalations in prices have been experienced which have 

made land in these areas inaccessible to citizens; 

 

4. The proposed policy makes provisions for exemptions to access lands in classified 

areas based on certain conditions, primarily developmental. 65 

 

In 2014 the Department of Rural Development and Land Reform explained what the Bill 

sought to achieve: “This Bill seeks to provide for the establishment and composition of a 

Land Commission, the appointment, qualifications and remuneration of members of the 

Land Commission, the classification of controlled land, the determination of land ceilings and 

the regulation of land ownership by foreign nationals. Through this Bill, we seek to provide a 

legal framework for the disclosure of race, gender and nationality by owners of land and 

property (both natural and juristic). It will provide a transparent and more conducive 

regulatory environment for the generation and utilisation of policy-relevant information on 

land ownership and usage.”66 

 

In the same year, the Department of Rural Development and Land Reform Minister 

expanded on the proposed establishment of a Land Management Commission that would 

have the power to investigate the patterns of land ownership in the country. Minister 

Nkwinti explained that the Bill would empower the commission to subpoena people to 
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declare - or to force people to declare - their land holdings, be they foreign nationals or 

South African nationals, to clarify who owns which part of South Africa.67 

 

At the Communal Land Indaba in May 2015, the Minister stated that whilst the Bill would be 

aimed to be processed in the coming financial year, if it was not, they had “no problem with 

the bill being processed in the next financial year”. He confirmed that the Bill will apply to 

agricultural land ownership, often referred to as productive land, and not residential 

property. This, the department stated is in a bid to address land reform and food security in 

South Africa. If the ownership of land by locals exceeds the 12 000 hectare ceiling, Nkwinti 

stated, the portion of land above the limit will be redistributed. The Minister stated that, 

“any land above the threshold we are happy to redistribute, but of course we will pay on the 

basis of a just and equitable principle.” While not mentioning the industries already above 

the land ownership ceiling, which may subsequently come under review, Nkwinti said the 

game farm, forestry and renewable energy sector “can take a lot of land.” At the time, the 

department had yet to establish a land commission with the mandate to enforce the 

declaration of agricultural land by locals and foreign nationals. This commission will act as a 

regulator for the Bill when it eventually becomes law. Following an outcry on the Bill by 

various industries, the department sent the draft Bill to the state law advisors, who “raised 

concerns about some aspects of the Bill in terms of the constitutionality.”68 

 

The Bill was meant to be introduced to Parliament for consideration in the year following 

the release of the policy document, namely in 2014, but until March 17, 2017 no Bill was 

forthcoming although its introduction was repeatedly referred to in the President’s State of 

the Nation Address (SONA), including in 2016.  

 

Following the 2016 SONA, the President, in an interview, provided further insights into the 

proposed Bill. In terms of the proposals, foreign nationals and juristic persons will not be 

allowed to own land in South Africa, but will be eligible for a long-term lease with a 

minimum of 30 years. According to the proposed policy, foreign nationals and juristic 

persons are understood as non-citizens as well as juristic persons whose dominant 

shareholder or controller is a foreign controlled enterprise, entity or interest. “This category 

of foreign nationals that are non-citizens will not be able to own land in freehold from the 

time the policy is passed into law. They will be allowed a long-term lease of 30 to 50 years”. 

 

The President went on to say that “it is recognised that the provisions cannot apply 

retrospectively without constitutional infringements and as such, those who have already 

acquired freehold would not have their tenure changed by the passing of the proposed law. 

But, in such instances the Right of First Refusal will apply in favour of another South African 

citizen in freehold or the State if the land is deemed strategic”. The new provisions will also 
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see a ceiling of land ownership being set at a maximum of 12 000 hectares.69  The proposal 

to set the ceiling of 12 000 hectares has however recently changed with the gazetting of the 

Bill on 17 March 2017 with new proposals introduced as discussed below. 

 

In the 2016 Budget Vote speech of the Department of Rural Development and Land Reform, 

the draft Bill is now referred to as the “Regulation of Agricultural Land Holdings Bill”.  The 

department has stated that the Bill has been taken through the Socio-economic Impact 

Assessments (SEIA) process and was awaiting a pre-certification opinion from the Office of 

the Chief State Law Advisor. The Bill was expected to be published to allow for 30 days for 

public comment during May 2016, including the NEDLAC process, and then to be submitted 

to Parliament during June, 2016”.70 Industry members state that they were not apprised of 

the SEIA conducted, or provided with any background details pertaining to its process 

followed.  According to industry, a draft final policy framework has now been made 

available for public commentary. According to industry the impact is not only on land 

ownership in excess of 12kHA but on a district by district basis, a calculator will be used to 

determine what constitutes a “viable economic unit” and land holdings in excess of this limit 

will also be expropriated. 

 

However, the proposed cap of 12 000HA no long applies. The Bill, gazetted on 17 March 

2017, now proposes that, between the DRDLR, DAFF and the Commissioner, government 

will determine land ceilings on a district by district basis as well as special category ceilings.  

Essentially, the Bill aims to “make land available for redistribution” by setting upper limits to 

the amount of land that different “categories” of farmers can own in any district.  Any land 

holding above these levels will be required to be sold to land reform beneficiary, failing 

which it will be acquired by the Minister DRDLR.  If the land owner and the Minister cannot 

reach agreement on the purchase price, the Minister DRDLR will expropriate it.  The 

proposals contained in the Bill means the state can determine how many hectares a large, 

medium or small farmer can own and will force owners to sell any amount of land that is 

above the limit (ceiling), which will be given to land reform beneficiaries. 

 

The Bill introduces considerable uncertainty for commercial farmers.  At the same time it 

will introduce food insecurity as approximately 35 000 farmers produce around 90% of the 

country’s food sources.  Many larger commercial farmers will be affected by the Bill.  The 

process to determine land ceiling sizes on a district by district basis can be expected to take 

a year or longer to determine, after which the impact that the Bill will have on commercial 

farming and food security can only be accurately determined.  Furthermore, given limited 

financial resources, the state would not be able to pay the necessary expropriation 

compensation for the portion of farm properties above the ceiling.  Combined with the lack 
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of financial resources that the state has for land restitution and land reform, it becomes a 

fiscal impossibility for the state to pay compensation anywhere near the value of such land 

albeit on a “just and equitable” basis.  

 

Industry and interest persons have been given until 17 May 2017 to provide comment on 

the Bill. 

 

Food Security and rural development 

The preservation, development and sustainable use of agricultural land are of vital 

importance to ensure long-term food security in South Africa. The principles of food security 

as well as an integrated, inclusive rural economy underpin the core focus areas of the 

National Development Plan, Vision 2030 (NDP). The NDP states that the national food 

security goal for South Africa is to maintain a positive trade balance for primary and 

processed agricultural products whilst job creation and increased agricultural productivity is 

needed to address food insecurity at household and individual levels in rural areas. The 

concomitant Food Security Policy for the Republic of South Africa (2013) states 

unambiguously that food security is a key element of (alleviating) both poverty and 

inequality. 

 

Investing in agriculture is still regarded as one of the most effective strategies for reducing 

poverty and hunger and at the same time promoting sustainability. Furthermore, demand 

growth for agricultural products and the risks associated with climate change will result in 

increasing pressure on the natural agricultural resources. In light of these increasing 

pressures, the demand to have agricultural land subdivided and/or to have such land’s use 

changed, the DAFF has developed the Draft Policy on the Preservation and Development of 

Agricultural Land. The aims of the Draft Policy are to protect and preserve agricultural land 

and its productive use in order to ensure national and household food security, ensure that 

agricultural land remains available and viable for agricultural development, ensure 

sustainable development of the agricultural sector, maintain and increase rural 

employment, ensure a reduction in poverty levels and a sustained improvement in quality of 

life, and increase agricultural production and the contribution of agriculture to the Gross 

Domestic Product (GDP).71 

 

Bill on Preservation and Development of Agricultural Land (PDALB) 2016 

The Department of Agriculture, Forestry and Fisheries (DAFF), has long wanted to replace 

the Subdivision of Agricultural Land Act 70 of 1970 with a more comprehensive piece of 

legislation that would protect agricultural land by more than just controlled subdivisions. 

With the ultimate goal of maintaining and improving South Africa’s food security, while 
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supporting the land reform policies of the DRDLR, it is felt that agricultural land should have 

legally binding land use restrictions and be protected in various degrees according to its 

cropping potential. The department released the Draft Preservation and Development of 

Agricultural Land Framework Act (PDALFA) which, once enacted by the President, will repeal 

the Subdivision of Agricultural Land Act 70 of 1970 (SALA). The PDALFA is intended to 

address some of the shortfalls of Act 70 of 1970. These have been identified by various 

professionals in the industry as: i) Lengthy delays in processing applications and appeals; ii) 

Inconsistent decision making due to lack of norms and standards; iii) No categorisation of 

applications, thereby preventing minor applications and corrections to consents, from being 

expedited which would decongest the production line; iv) Preserver is complicated by 

multiple legal systems and frameworks affecting each piece of land.72 This PDALFA has been 

superceded by the Preservation and Development of Agricultural Land Bill 

 

The Department of Agriculture, Forestry and Fisheries (DAFF) published the first draft of the 

Bill in the Government Gazette on 13 March 2015 with an invitation for public comment.  

On 02 September 2016, DAFF published a notice in the Government Gazette (Notice No. 984 

of 2016, Gazette No. 40247) requesting comments on the updated draft Policy and Bill on 

Preservation and Development of Agricultural Land which incorporated public comments 

received from the 1st Phase of public engagement. It was confirmed that the draft Policy 

and Bill seek to protect and develop agricultural land for food security purposes.73 A series 

of provincial public consultation workshops were held throughout September74 and a 

national workshop was held on the 12th October as part of the public consultation 

process.75 The second round of reviews and engagement around public comments was due 

to close on 30 October 2016. During the consultations, it was reported that Government 

confirmed that the Bill is intended to ensure the sustainable development of the agricultural 

sector to maintain food security and to create 1 million jobs envisaged in National 

Development Plan. 76 

 

Concerns Raised  

 

The Regulation of Agricultural Land Holdings Bill  

The practical consequences of the proposals in the Bill gazetted on 17 March 2017 may have 

far reaching consequences for lenders to the sector and the country’s food security.  The 

proposals could introduce systemic risk for lenders which may not only see their potential 
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withdrawal from the agricultural sector, but it also could introduce a financial crisis for the 

country. 

 

The Bill may also introduce perverse consequences for land reform beneficiaries.  According 

to policy analysts, with the imposition of land ceilings, the department may end up with a 

patchwork of off-cuts from existing farms haphazardly spread across a region or district.  As 

there is no indication of what the actual ceilings will be, it is impossible to determine how 

many landowners in an area will be affected and how many pieces of land they will be 

forced to sell.77  There is no guarantee that the off-cuts will have access to resources, 

services and roads, which are critical factors for the success of aspirant farmers.  If the off-

cuts produced by the Bill are relatively small, the beneficiaries will be expected to compete 

in a globalised economy but without the opportunity to benefit from economies of scale.  It 

has been proposed that the interests of beneficiaries might be better served if the funds for 

land reform were used to buy existing farming enterprises on the open market for 

wholesale transfer.  The budget from the fiscus for land reform could be considerably more 

if mechanisms are developed to source private sector capital.  Industry has proposed an 

urgent need for an agriculture/land Codesa to engage meaningfully with government on this 

issue. 

 

Bill on Preservation and Development of Agricultural Land (PDALB) 2016 

Consultation regarding the Bill on Preservation and Development of Agricultural Land 

(PDALB) 2016 appears to have been more comprehensive as the DAFF has been busy with 

engagement on the second draft recently.  This is the second iteration of public comments 

and it seems that the new (second) draft has taken heed of some concerns raised by 

affected parties previously. Agri SA and its affiliates reported back from their engagements 

in the latest public consultations that their previous comments had focused on the 

descriptions with regard to expropriation and custodianship, which has now been removed 

from the second draft.78  

 

There had been a host of criticism related to this first draft. One of the key concerns related 

to the Bill seeking to transfer all agricultural land into the ‘custodianship’ of the State. This 

provision was of great concern as it could result in the effective expropriation of all farming 

land without compensation. Again, the erosion of property rights was at the heart of the 

concerns voiced. Subsequent drafts substituted ‘preserver’ for ‘custodianship’. 

 

Essentially, the first draft of the Bill sought to regulate heavily what happens to agricultural 

land, and how it is used. The first draft Bill proposed onerous processes for a land owner to 

seek State approval as required.  For example, according to the first draft Bill, no agricultural 

land – irrespective of its suitability for food production – may be rezoned for non-
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agricultural purposes without the consent of the State. [Sections 3(2), 6, 30, Bill]. The latter 

would involve getting approval from local, provincial and national spheres of government, 

as well as the traditional authority. Under the (first) draft Bill, all agricultural land, whether it 

is in fact suitable for farming or not, may not be sold for ‘non-agricultural purposes’ without 

the State’s consent. Furthermore, no portion of agricultural land may be sold without the 

State’s consent. The processes proposed by the first draft Bill to gain such approval are 

complex and multi-faceted making them challenging and time-consuming for those who 

would need to try and comply with the provisions. There are also sections of the (first) draft 

Bill that are unclear, for example, in the case of rezoning and sub-division of land, though 

what is clear is that again State approval would be required in both cases. Independent 

analysts went further in suggesting that the (first) draft Bill presupposes- as a logical 

consequence - that in time, obtaining a licence from the DAFF might be required for any 

farming activity and that the introduction of such a regulation would echo the position in 

the mining sector where any mining activity requires the prior grant of a (conditional and 

revocable) mining right, thus providing the DAFF’s ‘custodianship’ over all agricultural 

land.”79 

 

In contrast however, AgriSA has stated that the legal opinion they had been given has 

reassured the farming community that the PABL would not result in the taking of land under 

the guise of “custodianship without compensation.”80  

 

The new (second) iteration of the draft Bill appears to confirm this position as initial 

indications are that DAFF has taken into account the concerns raised, and the new (second) 

draft Bill is focused exclusively on land use and not land ownership.81  

 

Key Messages   

 

In its efforts to advance land reform, strengthen rural development and improve food 

security, government has introduced a raft of legislation. Whilst there is no doubt that the 

underlying policy rationale is critical to the country, industry and sector experts are raising a 

number of concerns around how this legislation is being crafted, consulted on and finalised. 

  

• The Regulation of Agricultural Land Holdings Bill, gazetted on 17 March 2017 will 

have not only far reaching negative consequences to sector, but also to South 

Africa’s food security and the land reform beneficiaries that it seeks to support. The 

imposition of land ceilings may result in a patchwork of unviable land given to land 

reform beneficiaries.  The proposals may have a significant impact on food security, 
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and also introduce systemic risks for lenders, which would not only see their 

potential withdrawal from the sector but it could also introduce a financial crisis for 

the country.  Industry and affected stakeholders have called for an urgent 

agriculture/land reform Codesa to meaningfully engage with government in this 

regard. 

• The Bill on Preservation and Development of Agricultural Land (PDALB) 2016 seeks 

to protect and develop agricultural land for food security purposes. The first draft of 

the Bill was released for public comment in 2015. The major concern related to the 

first draft stemmed from its strong bias towards the State assuming custodianship of 

agricultural land.  However, another round of bilateral consultations is currently 

being concluded relating to a second draft of the Bill. Initial feedback from the 

consultations is that the second draft appears to have taken heed of the concerns 

raised in the initial draft Bill, and many challenges associated with it have been dealt 

with in the second iteration.  However, at this stage there is little concrete feedback 

and analysis of the new (second) draft Bill available in order to for the broader 

business community to make a proper assessment. The consultation process 

followed by DAFF in this instance however appears to have been more open than 

that followed by the Department of Rural Development and Land Reform with 

respect to the Regulation of Agricultural Land Holdings Bill. 

• Statements by government, including the Presidency, state that land distribution has 

to take place within the framework of the law.  The Bills relating to the preservation 

of property rights however, provide for more ambiguity as opposed to less, leaving 

interpretation in the hands of the courts or other structures to deal with the 

consequences.  The preservation of property rights is a critical concern for local and 

foreign investors. 
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Traditional Leadership and Governance Framework Act, 2003 
 

Objective and Purpose  

 

Chapter 11 of the Constitution states that the institution, status and roles of traditional 

leadership, according to customary law, are recognised. Government acknowledges the 

critical role of traditional leadership institutions in South Africa’s constitutional democracy 

and in communities, particularly in relation to the rural-development strategy. It therefore 

remains committed to strengthening the institution of traditional leadership. To this end, 

numerous pieces of legislation have been passed and various programmes implemented to 

ensure that traditional leadership makes an important contribution to the development of 

society.82 Among these are the following:  

 

• Constitution of the Republic of South Africa, 1996 which recognises the institution 

of traditional leadership in Chapter 12 and the significant role that it plays in 

protecting the customs of traditional communities, and also defines the institution 

as an organ of state, which justifies its place in the democratic dispensation with 

regard to governance issues. The Constitutional recognition of traditional leadership 

according to customary law is an affirmation that traditional leadership is based on 

the application of culture and custom. 

  

• Traditional Leadership and Governance Framework Act (Act No 41 of 2003 as 

amended) and other subsidiary provincial pieces of legislation, which recognize 

different levels of traditional leadership positions and structures. 

  

• The National House of Traditional Leaders (NHTL) Act, 2009 (Act No. 22 of 

2009) and other subsidiary provincial pieces of legislation which provide for the 

establishment of houses of traditional leaders. 

  

• The Local Government: Municipal Structures Act, 1998 (Act No. 117 of 1998), which 

provides in section 81 that traditional leaders may participate in municipal councils, 

to ensure that matters relating to traditional councils are considered in the decision-

making processes of municipal councils.83 

 

Within this process, the Traditional Leadership and Governance Framework Amendment Act 

2009 (Act 23 of 2009), was a particularly important piece of legislation in that it details the 

structure of the institution of traditional leadership comprising of different levels of 

traditional leadership spread across eight provinces84 and also recognised traditional 
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councils. Section 3(2) of the Framework Act says that two requirements must be met for 

tribal authorities to be deemed traditional councils, and thereby retain their legal status: 

 

• At least a third of the total number of council members must be women. 

 

• The council must consist of 60% members selected by the senior traditional leader 

(chief) and 40% members democratically elected from the traditional community. 

The senior traditional leader is also a member of the council – he is the chairman and 

forms part of the 60%. After January 2010, all council members are in office for a 

period of 5 years. 

 

Section 6 of the Traditional Leadership and Governance Framework Amendment Act 2009 

(Act 23 of 2009) provides a detailed lay-out of the process by which a principal traditional 

council is to be established and recognised. A first step is that the Premier of a Province 

needs to recognise a traditional community. This Community must then form a Principal 

Traditional Council within a year of this. The members of the Principal Traditional Council 

are elected from the various Traditional Councils that exist within a specific jurisdiction85.  

 

The Department of Co-operative Governance and Traditional Affairs (COGTA) subsequently 

gazetted, in 2015, an updated set of guidelines for the determination of the number of 

members of a traditional council86. It is also stipulated that the term of office of members of 

the principal traditional council is five years, and is aligned to the term of office for the 

National House of Traditional Leaders established in terms of the National House of 

Traditional Leaders Act, 2009, excluding the principal traditional leader. Furthermore, the 

Premier must, by notice in the Provincial Gazette and in accordance with this Act, recognise 

a principal traditional council for that principal traditional community within a defined area 

of jurisdiction.87 

 

At a national level, pre-existing traditional communities have now therefore been granted 

official recognition under the Traditional Leadership and Governance Framework Act 41 of 

2003 (“Framework Act”). With the exception of the Western Cape, each province in South 

Africa has further enacted its own provincial laws that recognise traditional communities, 

traditional leaders and traditional councils. The provincial laws must comply with the 

Framework Act and therefore include similar requirements in respect of inter alia the role 

and function of traditional communities, traditional leaders, and traditional councils. 

 

In Government’s view this legislation has transformed the composition of traditional 

councils to provide for elements of democracy. It has also strengthened the voice of 
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traditional council with respect to development matters and enabled them to now enter 

into partnerships and service-delivery agreements with government in all spheres. 88 

 

Concerns Raised  

 

With the introduction of the Traditional Leadership and Governance Framework Act 41 of 

2003 (“Framework Act”) it was hoped that industry would have clarity on which were the 

officially recognised traditional councils with whom they could engage with on a commercial 

basis. The key to this process, however, was that the traditional councils needed to comply 

with the requirements of the Framework Act in order to be officially recognised. At first, 

traditional councils were given until September 2005 to comply with these requirements, 

but because most did not do so, the Framework Act was amended in January 2010 to allow 

until September 2011 for compliance.  

 

Both the September 2005 and September 2011 deadlines have now passed and, depending 

on how all of these provisions are interpreted, traditional councils may or may not currently 

have legal status in South Africa. This is because, almost nine years after the Framework Act 

came into effect, most provincial governments have failed to hold proper democratic 

elections for a 40% portion of traditional council members. Even where traditional councils 

do consist of 40% elected members, the gender composition requirements have often not 

been met. 

 

Similarly, there are issues with respect to the number of council members. The Framework 

Act specifies that the council must have a number of members as stipulated by the Premier 

in each province. At first this number was a maximum of 30 for all traditional councils in the 

country, but since the Framework Act was amended in January 2010 each province’s 

Premier is supposed to decide the number based either on the population size of the 

community or the number of recognised headmen. The numbers are then supposed to be 

published in the official Provincial Gazette. 

 

Each province (except the Western Cape) has its own provincial law governed by the 

Framework Act, where the old tribal authorities are recognised as traditional councils. The 

provincial Acts must comply with the Framework Act and therefore include similar 

requirements for traditional councils to meet. Another potential legal issue is whether it was 

constitutional for provincial legislation to include powers for traditional councils or whether 

only national legislation is permitted to do so. Each province has essentially adopted a 

different approach to engaging on this issue i.e. to stipulating the provisions required to 

constitute a legally recognisable Traditional Council. This adds an additional layer of 

confusion.  
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An important legal question arises out of these provisions: What is the legal status of 

traditional councils if they have not met the composition requirements set out in the 

Framework Act and repeated in the provincial Acts? For example, does a traditional council 

continue to exist even if it has not had an election for 40% of its members, or does it no 

longer have legal status? None of the provisions explicitly provide an answer. 89 

 

Even the courts are not unclear. The Centre for Law and Society cites numerous examples of 

court cases that have taken place in the North-West Province, where the various judgments 

seem to treat the status of traditional councils differently. They conclude that “what is clear 

from the judgments is that there is much confusion about the current status of traditional 

councils, even within the courts. Key provisions in the legislation have not been properly 

followed by government and it may now be impossible for government to legally fix its 

mistakes. The failure to hold elections, or to ensure that elections were validly and properly 

held in the provinces where they did take place, has major repercussions for the legal status 

of existing traditional councils.” 

 

It is important to know whether traditional councils currently have legal status because they 

are often put forward by the government and private actors as democratic institutions that 

represent communities. In practice, traditional councils are considered to be, and dealt with 

as community representatives in respect of development initiatives, service delivery 

agreements with local municipalities and mining deals. If traditional councils have no legal 

status they cannot act on a community’s behalf in this way – their actions would be 

unlawful and legally unenforceable.  

 

It is not clear whether the various traditional councils comply with the requirements as per 

the Framework Act and whether this affects the status and eligibility of traditional councils 

to enter into commercial agreements. 

 

Key Messages   

 

• The Government has been putting in a lot of effort to work with local traditional 

leaders. In this regard a number of policies and acts have been put forward that aim 

to provide guidance around the requirements for having an officially recognised 

traditional council.  

• Business’ key concern is around the legitimacy of the Traditional Council that they 

can engage with from a commercial perspective. It is felt that there is a lack of clarity 

around whether the current traditional councils actually comply with the pre-

requisites stipulated by Government and hence this is a very risky area for industry 

as they are unclear who they can officially engage with as representing the 
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community. From the Amended Act it would seem that the key issue here is that the 

Act stipulates that the Premier in a particular jurisdiction ensures that there is a 

legally vetted Principal Traditional Council within a specific recognised Traditional 

Community that one would be able to engage with. In reality this clarity does not 

seem to be forthcoming and it seems likely that a number of traditional councils 

have not been able to comply with the requirements set down by the legislation.  

The ability of legislation to realise its objective is closely related to the ability of 

government to enforce this. The enforcement of the legislation appears to be weak, 

which provides industry with a serious challenge and there do not appear to be any 

clear, quick fix solutions.  

• Beyond these concerns, a critical aspect that has rendered communal land worthless 

is that there is limited security of tenure and ownership for households, preventing 

them from either using their land to access credit and or trading their asset, thus 

representing “dead capital” as termed by Hernando de Soto90.  This deprives rural 

households from wealth creation and impedes their ability to be more than 

subsistence farmers.  Criticisms have also been raised with regard to the protection 

of women’s rights and there are expectations that the proposed Bill will be 

challenged in the courts due to these concerns.  
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Sector Charters, Broad-Based Black Economic Empowerment Act, 

2013 and the B-BBEE Codes of Good Practice  
 

Objective and Purpose  

 

Since the first democratic elections in 1994, the Government has had a mandate to redress 

the inequalities of the past and transform the South African economy. A key thrust of the 

policies in this regard have been around increasing Broad-Based Black Economic 

Empowerment (B-BBEE). In Government’s view BBBEE can contribute to accelerating 

transformation and decent work, and its outcomes as regards workers, youth, women, 

disabled, skills development and workplace equity, and enterprise development must be 

improved, as must its alignment with other government policies, notably industrial policy.”91 

 

This has led to the introduction of a legislative framework to facilitate the transformation of 

South Africa's economy. In 2003, the Broad-Based Black Economic Empowerment (B-BBEE) 

Strategy was published as a precursor to the B-BBEE Act, No. 53 of 2003. The fundamental 

objective of the Act is to advance economic transformation and enhance the economic 

participation of black people in the South African economy. 92 

 

The Act provides a legislative framework for the promotion of BEE, empowering the 

Minister of Trade and Industry to issue Codes of Good Practice and publish Transformation 

Charters, and paving the way for the establishment of the B-BBEE Advisory Council. 

 

The B-BBEE Codes of Good Practice emerged in February 2007 as an implementation 

framework for B-BBEE policy and legislation. After implementation, institutional 

mechanisms were established for the monitoring and evaluation of B-BBEE in the entire 

economy.93 In 2009 the B-BBEE Advisory Council members were appointed, for example. 

The B-BBEE Advisory Council aims to provide guidance and overall monitoring of the state of 

B-BBEE performance in the economy, with a view to making policy recommendations to 

address challenges in the implementation of this transformation policy. 

 

The Broad-Based Black Economic Empowerment (B-BBEE) Act 53 of 2003 (the Act) was 

amended by the B-BBEE Amendment Act 46 of 2013, which was signed into law by the 

President on 30 January 2014 and came into effect on 24 October 2014. The aim of Act 

remained the same, but sought to strengthen certain sections and provide for greater 

clarity.94 For example, whilst the Act of 2003 had already provided for the Codes of Good 

Practice to also include guidelines for stakeholders in the relevant sectors of the economy to 
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draw up transformation charters for their sector, the Amendment Act went further to say 

that guidelines may extend to codes of good practice for their sector.95  

 

The B-BBEE Codes of Good Practice (the Codes) were also updated and came into effect on 

1 May 2015.96 They contain frameworks for the determining BEE, including the generic 

scorecard, guidelines and BEE verification agencies, as well how the different parts of the 

scorecard are to be measured in companies.97 The guidelines related to the Codes of Good 

Practice are critical for companies that are in sectors that are either highly regulated or are 

in some way reliant on complying with Government’s Procurement policies, which place 

much emphasis on the BEE scorecard98. 

 

The codes are issued in terms of Section 9 the Broad Based Black Economic Empowerment 

Act of 2003. They function to promote the objectives of the Act, which are to: 

• transform South Africa's economy to allow meaningful participation by black people; 

• substantially change the racial profile of companies' owners, managers and skilled 

professionals; 

• increase the ownership and management of companies by black women, 

communities, workers, cooperatives and others, and help them access more 

economic opportunities; 

• promote investment that leads to broad-based and meaningful participation in the 

economy by black people; 

• help rural and local communities access economic opportunities; and 

• promote access to finance for black economic empowerment.99 

 

Sector Codes are developed in terms of the Generic Codes of Good Practice, and are aimed 

at creating “a harmonised environment for implementation of transformation/ 

empowerment policies”. The existing 10 Sector Codes were meant to have been aligned 

with the Amended Codes as per the Amended Act by 1 November 2015. By August 2015 five 

sector codes (Tourism, Property, AgriBEE, Forest, Media, advertisement and 

Communication) had been submitted for approval.100 These only become law when they are 

gazetted in terms of Section 9 of the Act.101 (see Annexure B). To date only the following 

sectors are covered in this regard: Agri-BEE Charter; Financial Sector Charter; Information 
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and Communication Technology (ICT) Charter; Property Sector Charter; Chartered 

Accountancy Sector Code; Integrated Transport Sector Codes; Forest Sector Code; 

Construction Sector Code; Tourism Sector Code.102 

 

Other sectors are yet to finalise their sector codes. This is particularly pertinent in the case 

of the sectors related to the submissions received from industry for the purposes of this 

review, namely mining and liquid fuels. A brief overview of the status within each of these 

follows at the end of the section.  

 

In progressing with its BBBEE agenda, the Government feels, however, that progress in this 

regard has been slow. In his 2016 Budget Speech, the Minister of Trade and Industry has, for 

example, highlighted that the industrial sector in South Africa remains characterised by far 

too few black entrepreneurs. It is impossible to build an inclusive and stable society when 

some sectors and industries remain largely untransformed, and where established sectors 

are perceived as monopolising access to government resources.”103 To address this 

Government is stepping up its focus on BBBEE, for example, a Broad-Based Ownership Task 

Team has been put together consisting of representatives of the Presidential BEE Advisory 

Council; Labour; Business; Academia; as well as Industry experts and practitioners. The 

terms of reference for the Task Team is to investigate and explore the appropriate model 

for structuring B-BBEE Deals, as well as develop an ownership guideline on the composition 

of beneficiaries in an ideal B-BBEE transaction. 104 

 

Furthermore, the flexibility that is available to achieve a better result in terms of 

procurement is limited, where, for example, there are limited suppliers in the market.  Such 

unintended consequences can be dealt with by introducing provisions that allow exemption 

from certain elements of the scorecard, provided there is justification. 

 

Mining Charter: 

The Broad-Based Black Economic Empowerment Charter for the South African Mining and 

Minerals Industry (Mining Charter) was first developed in 2002 as the instrument through 

which the Minerals and Petroleum Resources Development Act (MPRDA) could give effect 

to transformation of the industry. The Mining Charter 2 came to an end on 31 December 

2014. The mining industry was granted temporary exemption from compliance with the dti 

Codes for a period of 12 months. This is a short- term measure, pending the finalisation of 

alignment between the MPRDA and the B-BBEE Act and the dti Codes, as well as a review of 

the Mining Charter (MC). 
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In April 2016 the Minister of Mineral Resources published the Reviewed Broad-Based Black-

Economic Empowerment Charter for the South African Mining Industry, 2016 (“Reviewed 

Mining Charter”) for public comment. This was gazetted and 30 days were allowed for 

receipt of comments from the date of publication.105  

  

The Reviewed Mining Charter provides directives on how mines should transform in order 

to comply with the revised Broad-Based Black Economic Empowerment Act, No. 53 of 2003 

(“BBBEE Act”) and the Codes of Good Practice (DTI Codes). The Minister of Mineral 

Resources, Mosebeni Zwane published the draft to strengthen the efficacy of the Mining 

Charter developed in terms section 100(2)(a) of the Mineral and Petroleum Resources 

Development Act, No 28 of 20021 (“MPRDA”), as a meaningful transformation of the South 

African mining and minerals industry. The mining charter is thus an instrument to effect 

transformation with specific targets, in this case the mining industry in South Africa as a 

whole. There are fundamental changes made in comparison to the 2002 and 2010 Mining 

Charters. The reviewed mining charter is expected to be given effect later in the year, after 

the minister and various effected parties within the industry has had input. The minister has 

set out the objectives of the charter as follows: (a) Promote equitable access to the nation's 

mineral resources to all the people of South Africa; (b) Substantially and meaningfully 

expand opportunities for black people to enter the mining and minerals industry and to 

benefit from the exploitation of the nation's mineral resources; (c) Utilise and expand the 

existing skills base for the empowerment of black people and to serve the community; (d) 

Promote employment and advance the social and economic welfare of mine communities 

and major labour sending areas; (e) Promote beneficiation of South Africa's mineral 

commodities.106 

 

There is as yet no gazetted sector score card in the mining sector therefore and as such no 

agreed way of measuring BBBEE, including progress, in this sector. Of note, in relation to the 

status of the Mining Charters, on 4 May 2015 the Chamber of Mines instituted court 

proceedings against the Minister of Mineral Resources and the Director-General of Mineral 

Resources, seeking a declaratory order in relation to the interpretation of certain key 

provisions of the original Mining Charter 2002 and the 2010 Amended Mining Charter 

(“Mining Charters”).  The court application was set down on the opposed motion court roll 

on 15 and 16 March 2016.  The matter was heard on the 15 of March and postponed to a 

date to be determined. 

 

Liquid Fuels Charter 

The Liquid Fuels Charter aims to place 25% of the liquid fuels sector in the hands of 

historically disadvantaged South Africans by late 2010. The Charter applies to privately 
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owned companies all along the value chain of the oil sector, but the liquid fuel industry has 

not been able to comply with the Charter as regards ownership or control.107 

 

The South African Petroleum and Liquid Fuels Industry stakeholders signed the Liquid Fuels 

Charter (the Charter) to provide a framework for driving the empowerment of historically 

disadvantaged South Africans in the liquid fuels industry in November 2000. With the 

release of the Broad-Based Black Economic Empowerment (B-BBEE) Codes of Practice, later 

amended in 2013, there have been various conflicts experienced between the B-BBEE Codes 

and the Liquid Fuels Charter as well as many other pieces of empowerment legislation 

impacting on interpretation and implementation. Consequently, a trumping provision was 

introduced into the B-BBEE Codes enabling the B-BBEE Act to trump any law that was in 

force prior to the date of its commencement if there are conflicts on matters dealt by it. 

This development had far reaching consequences to the Liquid Fuels Charter as it has 

regulations which are inconsistent with the B-BBEE Act. Hence, in the absence of the Liquid 

Fuels Charter alignment to the B-BBEE Codes, it will effectively be trumped by the B-BBEE 

Codes in instances where there are conflicts between the two.108 

 

The Liquid Fuels Charter of 2000 was the first industry charter agreed to and signed, but did 

not have a scorecard to measure progress against targets, a feature of later industry 

charters. To date there is no scorecard and progress is measured by the Department of 

Mineral Resources by conducting audits every 5 years.  Given that each review is 

undertaken by a separate firm of independent consultants, using its own assessment tools 

and templates, the results are not comparable.109 As is the case in the mining sector, there 

is still no gazetted Sector Code.  

 

Concerns Raised  

 

The Department of Trade and Industry’s (dti) Amended B-BBEE Codes, which came into 

effect on 1 May 2015 trump all previous B-BBEE regulations including the Sector Charters. 

Industries with sector-specific charters were given an opportunity, to revise the old charter 

and align them to the new codes. This alignment of sector codes and charters is still ongoing 

and until such time as the alignment has been completed there is uncertainty as to which 

requirements or principles apply in measuring BEE or achieving the required BEE level.   

 

There are currently two charters which were enacted as part of amendments to Acts in 2001 

and 2003. These are the Mining Charter and Scorecard and the Petroleum and Liquid Fuels 

Charter. The Mining Charter and Scorecard are contained in the Mineral and Petroleum 

Resources Development Act 28 of 2002, whilst the Petroleum and Liquid Fuels Industry 
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Charter is contained in the Petroleum Products Amendment Act of 2003. Where acts are 

amended, government will be bound by them in their interactions with these industries.110 

Delays in updating the Sector Charters (specifically Liquid Fuels and Mining) create 

uncertainty in the Liquid Fuels and Mining businesses. If the majority of the measured 

entity's turnover is derived as a result of gazetted sector related activities, then the relevant 

sector code will apply to such measured entity.111 Neither mining nor liquid fuels has a 

gazetted sector code, which is why there is so much confusion.  

 

Liquid Fuels Charter 

 

Industry have highlighted that the Department of Energy (DoE) did not pursue the 

development of a sector code for the Liquid Fuels industry until the Liquid Fuels Charter was 

trumped by the B-BBEE codes. This is despite a Department of Energy (DOE) audit report 

finding that only 18.91% of the industry was held by historically disadvantaged South 

Africans (HDSAs) by 2010, as opposed to the 25% ownership level targeted in the Charter. 

112  

 

Misalignment between the DoE and the Department of Trade and Industry on the 

application of the Codes still exists resulting in uncertainty in the market. In Industry’s view 

the Liquid Fuels industry must adopt the B-BBEE codes with adjustments catering for Liquid 

Fuels industry-specific issues. The charter is deemed impractical in its implementation and 

administratively cumbersome in e.g. where sector councils are required, and is in any event 

trumped by the Codes.  

 

Industry members propose that the Codes allow for a process of practice notes to be 

developed for specific industries that deviate from the traditional profile expected in the 

Codes. In addition, the retailers and wholesalers, who are integral in the liquid fuels value 

chain, have turnovers above the thresholds to qualify for Enterprise and Supplier 

development (ESD) services. As a result, it limits the opportunity for the value chain to be 

supported through enterprise and supplier development. 

 

Mining Charter 

 

The Mining Industry is facing much uncertainty as the revised Mining Charter (Mining 

Charter 3) is still being reviewed.  The Minister has released a statement that the revised 

draft of the Mining Charter will be published in March 2017. The consultation process 

around developing the revised Mining Charter has been weak. It has been clear from the 

submissions, and supported by media reports, that neither industry nor the trade unions 
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were consulted. Neal Froneman, an industry veteran and CEO of SA’s biggest gold-mining 

company, Sibanye Gold, has openly criticised the department for not consulting with the 

industry before releasing the draft. He said aspects of the new charter were not acceptable 

to the industry if they were implemented retrospectively.113 It has been suggested that 

Government’s intention may be to use the Draft Mining Charter to facilitate the 

consultation with stake holders. This approach gives the Government a strategic advantage 

over other stakeholders. 114 According to the dti’s definitions of what constitutes a Sector 

Charter (see Annexure B), a key criterion is that it has been developed and agreed upon by 

major stakeholders in the industry. This does not appear to be the case with respect to the 

Mining Charter 3.  

 

In addition, questions remain as to whether the revised Mining Charter aligns and integrates 

Government policies, and whether it brings about the regulatory certainty requested by 

various stakeholders in the industry for some time now. It is evident that there has only 

been a partial, and often unclear, alignment to the DTI’s Codes of Good Practice which 

brings with it uncertainty, especially with regards to compliance on matters the Charter 

remains silent on. 115 

 

In submissions from business members, examples of continued uncertainty are cited. It is 

pointed out that suppliers in the mining industry have typically been measured under the 

Mining Charter, but this has substantially different requirements from the new Codes. As a 

result, suppliers are uncertain as to whether they should be meeting the requirements of 

the Mining Charter, the sector codes (where applicable) or the new Codes. 

 

The reviewed Mining Charter has however brought some clarity in areas of prior 

uncertainty. For example, it has clarified an uncertainty that was previously present 

regarding the ““once-empowered, always empowered” principle”. The Chamber of Mines 

had applied for a declaratory order on the interpretation of ownership by “historically 

disadvantaged South Africans” or the “once empowered always empowered” principle.  

Whilst the court challenge brought by the mining industry to seek legal clarity on 

recognition of past BEE deals remains to be decided upon, with the publication of the 

revised Mining Charter the department is clear that in future, this question does not arise. 

The "new Mining Charter would supercede this (court process), and render it a moot 

point".116  

 

Despite some improved clarity in certain areas there is an overall feeling that underlying 

uncertainty persists. This creates uncertainty for industry players as there is no agreed 
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sector charter or sector codes to guide them. The submissions from Industry detail specific 

areas of uncertainty, which are detailed in the sections that follow.  

 

Uncertainty related to alignment with other regulations related to procurement 

 

There is also uncertainty regarding the requirements and alignment of the Mining Charter 

and new Codes for procurement from multinational suppliers.  In terms of the Mining 

Charter, multinational suppliers of capital goods must annually contribute a minimum of 

0.5% of annual income generated from local mining companies towards a social 

development fund.  Mining companies that have reported on this aspect have expressed 

that there is some uncertainty regarding the operation of the Social Fund and that guidance 

is awaited from the DMR. 

 

The DTI’s guidance is awaited on the exclusion of Imported Products from total measured 

procurement spend in terms of the Procurement and Enterprise Development Scorecard.  In 

particular, the required content of the “developed and implemented …Enterprise 

Development and Supplier Development plan for imported goods and services” is unclear.  

The time period that is allowed on such a plan and what the consequences of continuing to 

import beyond a date initially set in the plan is not clear from the New Codes. 

 

Uncertainty related to use of Broad-Based Ownership Schemes (BBOS) 

 

There remains uncertainty in respect of the application and continued use of broad-based 

ownership schemes (BBOS). There has been controversy surrounding such structures which 

has created uncertainty as to whether BBOS Trusts can be used to meet 100 % of the BEE 

ownership requirements in the Generic Scorecard. The impact of the uncertainty in the 

mining industry is also significant because the Mining Charter specifically provides for the 

use of BBOS. It has been hoped that the Technical Task Team that was to be appointed to 

assist in such matters would have been operationalised by now. The DTI issued a media 

statement on 8 May 2015 indicating that it would appoint a Technical Task Team to “explore 

the appropriate balance between active (direct) and passive (broad-based schemes) 

ownership. The Technical Task Team will report to the Minister on its recommendations 

within thirty (30) days, thereafter the Minister will provide further guidance on the 

implementation of Code Series 100.”  There has not yet been any follow up public 

announcement regarding this. However, as opposition to these structures by some 

stakeholders remains, the issue cannot be considered to have gone away completely and 

due to the uncertainty, there appears to be a risk in using BBOS trusts as the only form of 

Black ownership for a measured entity even though this is specifically contemplated in the 

Codes. 
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Lack of consistency  

 

Section 9 of the Broad-Based Black Economic Empowerment Act No. 53 of 2003 (BEE Act) 

legally provides for the issuing of Codes of Good Practice on broad-based black economic 

empowerment. Besides the dti's Strategy for Broad-Based Black Economic Empowerment 

and the BEE Act, drivers of transformation charter processes to date, have lacked a standard 

BEE framework from which to develop charters. Furthermore, some charters were 

developed even before the BEE Act and the Strategy document were released. 

Consequently, there exists substantial incomparability amongst charters, with respect to 

content as well as criteria for measurement. This results in entities in certain sectors with 

stricter measurement criteria being unfavourably disadvantaged when competing for 

business with entities in sectors with more lenient measurement criteria.117 

 

Key Messages   

 

• The B-BBEE Codes of Good Practice (the Codes) were updated and came into effect 

on 1 May 2015. The result has been that Sector Codes needed to be aligned 

accordingly. This process has not been concluded and is a source of great uncertainty 

for the affected industries. In fact, the clarification note issued by the dti In May 

2015 says that “consideration shall be given to repealing any Sector Codes that are 

not aligned and ready for gazetting by 30 October 2015”. In essence all Sector 

Charters need to have been aligned to the new B-BBEE codes and have been 

gazetted as such by this date. The key question is what happens to sectors who do 

not even have a set of agreed Sector Codes. This is the case for the mining and liquid 

fuels sectors.  

• Industry uncertainty is manifested in examples of concerns relate to issues of lack of 

alignment between different regulations, as well as lack of clarity related to the 

implementation process e.g. no clarity on which regulatory framework they must 

comply with.  

• In terms of the Mining Charter, the draft Charter was released for public comment in 

April 2016. The deadline for receipt of comments was in May 2016 and it is widely 

perceived that further consultation will take place before the Charter is finalised, 

supposedly by October 2016. There has not been consultation with industry around 

the document until this point and the initial views on the document is that it is 

unclear and creates uncertainty.  

• In terms of compliance with the BBBEE Act in the case of the Liquid Fuels sector, it is 

quite complicated. A Liquid Fuels Charter, which was the first one signed was 

trumped by the BBBEE with the introduction of a specific trumping provision118 and 
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there is no Sector Code for Liquid Fuels as yet. Misalignment between the DoE and 

the Department of Trade and Industry on the application of the Codes still exists 

resulting in uncertainty in the market. Industry’s view is that the Liquid Fuels 

industry must adopt the B-BBEE codes with adjustments catering for Liquid Fuels 

industry-specific issues. 

• In terms of the way forward, in one business respondent’s view, the public comment 

period, and the discussions that may take place between various industry 

stakeholders during and after this, should be underpinned by a combined agenda to 

use this review of the Charter as an opportunity to bring the industry one step closer 

to the certainty investors have long requested. This, alongside the amendments 

expected to the MPRDA later this year, offer a real opportunity to change investor 

mind sets on the current uncertain regulatory and policy environment. The elements 

of the Charter, at their core, endeavour to deliver shared value throughout the 

sector, and beyond this with linkages to other sectors. It promotes this through 

product and market improvements driven primarily by beneficiation, redefining 

productivity in the value chain (through transformation in ownership, employment 

equity, preferential procurement, supplier enterprise development and human 

resource development), and enabling local cluster development (through 

improvement of housing and living conditions and mine and community 

development). Unlike a compliance driven approach, shared value thinking drives 

innovation, productivity enhancement and economic growth. It is necessary in 

closing the trust divide in South Africa’s mining sector, as government, labour and 

industry work in unison to deliver value to all stakeholders.119 

  

                                                                                                                                                                                    
 
Interpretation clause (Section 3) extended to include trumping provision which means that the B-BBEE Act will trump any law that was in 

force prior to the date of commencement of this Act if the conflict pertains to any aspect dealt with in this Act (see dti presentation 

https://www.thedti.gov.za/parliament/2015/BBEE_Implementation.pdf ) 
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Annexure A – Policy Rationale BBBEEE 

 

The following excerpts from the Government’s BEE Strategy provide some insights into the 

envisaged BEE processes and instruments. 

 

“Government will use a ‘balanced scorecard’ to measure progress made in achieving BEE by 

enterprises and sectors. The use of a common scorecard by different stakeholders provides 

a basic framework against which to benchmark the BEE process in different enterprises and 

sectors. The scorecard will measure three core elements of BEE: 

 

• Direct empowerment through ownership and control of enterprises and assets, 

 

• Human resource development and employment equity, 

 

• Indirect empowerment through preferential procurement and enterprise development. 

 

The scorecard also allows government departments, state-owned enterprises, and other 

public agencies, to align their own procurement practices and individual BEE strategies. The 

scorecard also facilitates the process of setting measurable targets for BEE. 

 

The scorecard will be issued as a Code of Good Practice in terms of the forthcoming 

enabling legislation. The code will allow for a measure of flexibility in order that it can be 

adapted to the particular circumstances of specific sectors or enterprises, while at the same 

time bringing a measure of standardisation to the definition and measurement of BEE. 

In particular, government will apply BEE criteria, as set out in scorecard (or charter) 

whenever it:  

 

• Grants a licence to engage in a specific regulated economic activity, for example, gambling 

or mining,  

 

• Grants a concession to a private enterprise to operate an asset or enterprise on behalf of 

the state,  

 

• Sells an asset or a state-owned enterprise,  

 

• Enters into a public-private partnership,  

 

• Engages in any economic activity.”120 
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“Government will pursue its BEE objectives through two categories of instruments. The first 

set relates to the use of various government tools to promote BEE, such as procurement, 

regulation, financing, and institutional support. These have been outlined above. The 

second set is the forging of partnerships with the private sector. Government recognises 

that its BEE strategy will not be effective if government acts alone without the support of 

the private sector. Partnerships refer to structured collaboration between government and 

the private sector for the sustainable achievement of BEE. Government will actively seek the 

establishment of innovative partnerships with the private sector, built around the specific 

circumstances of different sectors and enterprises. The complexity of different sectors and 

enterprises requires a flexible approach that allows each to determine the form and manner 

in which it will contribute to BEE within the broad parameters outlined in the legislation. 

Sector- and enterprise-based charters are one form that such partnerships could take. Such 

charters would need to include specific mechanisms to achieve BEE objectives in that sector 

or enterprise in a comprehensive and appropriate manner, as well as provide measurement 

indicators and targets. It is not expected that every sector and every enterprise will develop 

empowerment charters. However, those sectors and enterprises that continuously engage 

government in contracts, or are regulated by government, will be strongly encouraged to 

develop charters that set specific BEE targets and outline concrete plans to achieve these 

targets. In other sectors, voluntary compliance with the spirit of this strategy and, in 

particular, the implementation of the scorecard approach will be encouraged, especially in 

sectors that government has identified as having significant potential for future growth. 

Government will seek to conclude enterprise charters with key corporates in the priority 

sectors to inject momentum into the BEE process. Government will issue a Code of Good 

Practice outlining in detail the core elements that should be incorporated into sector. 

Government will measure all charters against the balanced scorecard. “121 
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Annexure B – Definitions  

The dti provide some definitions of the key concepts related to the BBBEE Act122:  

B-BBEE Act Any reference to 'the Act' means the B-BBEE Act 

Transformation 

Sectors 

Section 12 of the Act refers to the gazetting of Transformation 

Charters. These are also referred to as Sector Charters, developed 

by major stakeholders in the relevant industries, and seek to 

achieve broad-based transformation. 

Sector Charters These are the same as Transformation Charters, and are developed 

by major stakeholders in the relevant industries. They are referred 

to as Sector Charters for as long as they are gazetted under Section 

12 of the Act. 

Draft Sector Codes These refer to Sector Charters that have been submitted to the 

dti for gazetting in terms of Section 9(5) of the Act. 

Sector Codes of Good 

Practice (Sector 

Codes) 

These refer to the Draft Sector Charters that have been gazetted in 

terms of Section 9(1) of the Act. 

Generic Codes These refer to the Codes of Good Practice that were gazetted in 

February 2007, in terms of the Act. 

 

In February 2007, the dti gazetted the Black Economic Empowerment (BEE) Codes of Good 

Practice, in terms of which a number of Transformation Sector Charters (also referred to as 

Sector Charters) were introduced, vetted and analysed for compliance, as per the 

stipulations of either Section 9 or12 of the B-BBEE Act, No. 53 of 2003. 

 

The responsibility of the dti is to ensure that Sector Charters submitted for gazetting are 

sufficiently aligned to the B-BBEE Act and Codes of Good Practice and more importantly, 

that they advance the objectives of sustainable B-BBEE. 

 

A B-BBEE Sector Charter, gazetted in terms of Section 12 of the B-BBEE Act, means that it: 

• Has been developed and agreed upon by major stakeholders in the industry; 

• Is published for information purposes only and used as a statement of intent by 

industry players; and 

• Is fully binding between and among businesses operating in the industry. 
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Comment to note: A Sector Charter gazetted in terms of Section 12 has no bearing on state organs 

and departments. 

A B-BBEE Sector Charter, gazetted in terms of Section 9(5) of the B-BBEE Act, means that it: 

• Is a Draft Sector Code, which has complied with the provisions of Section 12 of the B-

BBEE Act, in that major stakeholders have agreed to the stipulations of the Charter; 

and 

• Is a Draft Sector Code, which has been published nationally for public comment and 

input, for a period of sixty (60) days. 

•  

A B-BBEE Draft Sector Code, gazetted in terms of Section 9(1) of the B-BBEE Act, means that 

it: 

• Becomes a Sector Code of Good Practice (Sector Code) and shares the same status 

as the B-BBEE Codes of Good Practice, published by the Minister of Trade and 

Industry, in February 2007; and 

• Is fully binding between and among businesses operating in the industry. 

 

Transformation Charters may either be gazetted in terms of section 9 of the BEE Act, or in 

terms of section 12. Code 000 contained in the Codes of Good Practice includes a Statement 

on transformation charters as well as guidelines on the gazetting of charters. A 

transformation charter gazetted in terms of section 9 of the Act means that the charter has 

been gazetted as a Code of Good Practice and that it therefore has the same status as the 

Codes. This effectively means that the charter becomes legally binding on organs of state 

and public entities. A transformation charter gazetted in terms of section 12 of the Act 

expresses an industry's commitment to transformation but is not legally binding on organs 

of state and public entities. In cases where transformation charters have not been gazetted 

as Codes, government will make use of the Codes of Good Practice as a means of BEE 

measurement.123 
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Annexure C – Financial Sector

The Financial Sector Charter (FSC) is a voluntary agreement by all National Economic 

Development and Labour Council (NEDLAC), a multilateral social dialogue forum on social, 

economic and labour policy, members to promote social and economic integ

access to the financial services sector. The Financial Sector Charter (the Charter) came into 

effect in January 2004 as a result of agreements reached at the National Economic 

Development and Labour Council (NEDLAC) Financial Sector Summit in Au

transformation policy based on the terms of the Broad

Empowerment [BBBEE] Act (53 of 2003). The FSC was the first voluntary BEE Charter that 

represented commitment from an entire sector of the economy to transform th

services industry in line with the BBBEE Act to reduce inequalities that prevent people and 

South Africa from reaching its potential.

 

The Financial Sector Charter commits its participants to 'actively promoting a transformed, 

vibrant, and globally competitive financial sector that reflects the demographics of South 

Africa, and contributes to the establishment of an equitable society by effectively providing 

accessible financial services to black people and by directing investment into targe

sectors of the economy'.  

 

BACKGROUND TO THE FINANCIAL SECTOR CHARTER

 

source: http://www.banking.org.za/consumer
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The Financial Sector Charter (FSC) is a voluntary agreement by all National Economic 

Development and Labour Council (NEDLAC), a multilateral social dialogue forum on social, 

economic and labour policy, members to promote social and economic integration and 

access to the financial services sector. The Financial Sector Charter (the Charter) came into 

effect in January 2004 as a result of agreements reached at the National Economic 

Development and Labour Council (NEDLAC) Financial Sector Summit in August 2002. It is a 

based Black Economic 

Empowerment [BBBEE] Act (53 of 2003). The FSC was the first voluntary BEE Charter that 

represented commitment from an entire sector of the economy to transform the financial 

services industry in line with the BBBEE Act to reduce inequalities that prevent people and  

The Financial Sector Charter commits its participants to 'actively promoting a transformed, 

globally competitive financial sector that reflects the demographics of South 

Africa, and contributes to the establishment of an equitable society by effectively providing 

accessible financial services to black people and by directing investment into targeted 

charter-code  
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In 2007, the dti gazetted generic codes under section 9 of the B-BBEE Act thus giving the 

codes a superior legal status to that of the charters gazetted under section 12. From 2007 to 

2011, the Charter constituencies were engaged in discussion to align the FSC to the Codes 

with the aim of gazetting the FSC under sect.1 of the Act to have the same legal status as 

the Codes. In December 2011 phase 1 of the draft sector code was gazetted for public 

comment. In November 2012 a Financial Sector Code was gazetted.125 

 

This Financial Sector Code (FS Code) has been prepared in terms of the Broad-Based Black 

Economic Empowerment (B-BBEE) Act, (Act 53 of 2003), subsequently referred to as the Act. 

It is based on a harmonisation of Generic Codes and the Financial Sector Charter gazetted 

under Section 12 of the Act. 126 

 

The Financial Sector Code commits all participants to actively promote a transformed, 

vibrant and globally competitive financial sector that reflects the demographics of South 

Africa, and which contributes to the establishment of an equitable society by providing 

accessible financial services to black people and by directing investment into targeted 

sectors of the economy. This Financial Sector Code is the product of the interaction 

between the Trade Associations, ABSIP, Labour, Community and Government. The Code 

reflects the accord reached by all of the stakeholders regarding their joint commitment to 

fostering B-BBEE in the financial sector and in the South African economy.127 

 

The Minister of Trade and Industry gazetted the Financial Services Sector Code, which 

provides transformation guidelines for the financial sector, one of the key sectors of the 

South African economy. It became effective on 26 November 2012.128 

 

The Minister also approved the application of the 'once empowered, always empowered' 

principle with a condition that Government, together with the Financial Services Sector 

Charter Council, monitor the dilution of black shareholding in the sector. 
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A review will be conducted every two years to determine the level of transformation in the 

sector and, in particular, the impact of the 'once empowered, always empowered' principle. 

A key, unique feature of the Financial Sector Code is the introduction of an extra element, 

bringing the elements to eight in total and not seven as in the Generic Codes. The extra 

element, known as Access to Financial Services, aims to facilitate access to finance for black 

people and black-owned enterprises.129 For more details on the Sector code see:  

https://www.thedti.gov.za/economic_empowerment/docs/beecharters/Financial_sector_c

ode.pdf  

 

The Draft Amended Financial Sector Code was published for public comments in 2016 with 

the closing date for comments being set at 17 May 2016.130 This Draft Amended Financial 

Sector Code (FSC) has been prepared in terms of Broad-Based Black Economic 

Empowerment Act of 2003 as amended by Act 46 of 2013. It is based on a harmonisation of 

the Department of Trade and Industry Amended Codes of Good Practice (CoGP) and the 

Financial Sector Code published in the Government Gazette in terms of Section 9 (1) of the 

Act on 26 November 2012.131 

 

“On the ownership element most of the principles of the old FSC have been maintained 

subject to periodic review by the Financial Services Sector Charter Council and reporting to 

the Minister of Trade and Industry on the performance and dilution of Black ownership in 

the sector”, says Davies. According to Minister Davies, the FSC has two unique elements 

called Empowerment Financing and Access to Financial Services. “The aim is to ensure 

support for Black Owned entities (including Black Industrialists) and to ensure that people in 

marginalised areas (LSM 1-5) have access to transaction, sales, and service points. In this 

regard no less than R122 billion shall be spend by the sector under Empowerment Financing 

to investment (black SMME finance, affordable housing, and infrastructure and Black 

industrialisation) and Risk Capital Finance and BEE transaction financing”.132  
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Codes gazetted under Section 9 (1) 133  

Financial 

Sector 

Charter 

26 

November 

2012 

• The Minister of Trade and Industry gazetted the Financial 

Services Sector Code, which provides transformation 

guidelines for the financial sector, one of the key sectors of 

the South African economy. 

• The Minister also approved the application of the 'once 

empowered, always empowered' principle with a condition 

that Government, together with the Financial Services Sector 

Charter Council, monitor the dilution of black shareholding in 

the sector. 

• A review will be conducted every two years to determine the 

level of transformation in the sector and, in particular, the 

impact of the 'once empowered, always empowered' 

principle. 

• A key, unique feature of the Financial Sector Code is the 

introduction of an extra element, bringing the elements to 

eight in total and not seven as in the Generic Codes. The extra 

element, known as Access to Financial Services, aims to 

facilitate access to finance for black people and black-owned 

enterprises. 
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 Protection of Personal Information Act (POPI) 
 

Objective and Purpose  

 

Prior to the development of the POPI there was no binding law in South Africa that dealt 

comprehensively with the protection of personal information.  Certain pieces of legislation, 

such as the Promotion of Access to Information Act, 2000 and the Electronic 

Communications and Transactions Act, include provisions for certain rights in respect of 

personal information.  However, the right to privacy was largely in the realm of the common 

law and section 14 of the Constitution.  

 

Following public consultations spanning a number of years, and parliamentary hearings, The 

POPI Act was signed into law by the President in November 2013. The POPI Act is concerned 

with the way public and private bodies view, manage and use personal information. It 

essentially governs the way personal information is collected, stored, used, disseminated, 

and deleted. The overarching objective of POPI is to protect personal information by 

enforcing standards on the lawful processing of personal information. Ultimately, the POPI 

Act brings South African organisations into line with numerous foreign countries that have 

had data protection legislation in place and aims to enable the free transfer of personal 

information across borders.134 

 

 The purpose of the Act is to: give effect to the constitutional right to privacy by 

safeguarding personal information when processed by a responsible party; regulate the 

manner in which personal information may be processed, by establishing conditions, in 

harmony with international standards that prescribe the minimum threshold requirements 

for the lawful processing of personal information; provide persons with rights and remedies 

to protect their personal information from processing that is not in accordance with the Act; 

and establish voluntary and compulsory measures, including the establishment of an 

Information Regulator, to ensure respect for and to promote, enforce and fulfil the rights 

protected by the Act. 135  

 

Heavily influenced by the European Union Data Privacy Directive 95/46/EC, the legislation 

sets out a framework of broad principles - in line with those in place or being implemented 

in countries across the world particularly in the USA, Canada and Western Europe – that 

help facilitate South Africa’s ability to exchange information with these, and other countries.  

The POPI Act is based on core information protection conditions including accountability, 

processing limitation, purpose specification, further processing limitation, information 

quality, openness, security, safeguards and data subject participation. It prohibits any 
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responsible party136 from divulging personal information in accordance to a number of 

guidelines.  The legislation is principles-based, rather than rules-based.  Rather than setting 

out the precise systems or mechanisms which must be in place to ensure compliance with 

the Act, it sets out a broad range of principles that aim to guide how personal information 

should be processed by the responsible parties.  An apparent motivation for using this 

approach is the wide application of the Act to a broad range of sectors. 

 

While signed into law by the President and gazetted in November 2013, becoming Act 4 of 

2013137, the Act has not yet come into full force and effect with the commencement date 

still pending announcement. However, in April 2014, certain sections of POPI relating to 

the Information Regulator, an independent entity tasked with, inter alia, enforcing 

compliance with the provisions of POPI, came into effect138.  The Information Regulator is 

tasked with monitoring compliance with - and enforcement of - the provisions of POPI. The 

National Assembly approved the appointment of members to the Information Regulator on 

7 September 2016 and referred the recommendation to the Minister of Justice and 

Correctional Affairs for final appointment.  The Regulator will be responsible for education, 

monitor and enforce compliance, handle complaints, perform research and facilitate cross-

border cooperation.139 

 

Given that the process to formally appoint the Information Regulator is almost completed, it 

is expected that the publication of the effective date of the substantive provisions of the Act 

is likely to soon follow. Once the Act is made effective, companies will be given a relatively 

short transitional period of a one year’s grace period to comply with the Act (unless this 

grace period is extended as allowed by the Act.140 ) 

 

Of note, the European Union Data Privacy Directive is to be replaced in due course by the 

stricter General Data Protection Regulation. This is one of the reasons posited as to why 

there has been a delay in setting an implementation date for the remainder of the Sections 

of the PoPI Act.141  
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Concerns Raised  

 

The POPI Act has serious operational, financial and legal implications for businesses. 

Concerns raised include: 

 

• Time-frame for implementation 

The Act provides for a one-year transitional period for compliance, however many 

organisations have indicated that it may take as long as three to five years to put the 

necessary data protection processes in place.  A requirement for compliance within a year 

may be extremely problematic especially for large businesses that outsource a large 

proportion of their operations to third party services. “Organizations are accountable, in 

terms of POPI, for the protection of individuals’ and legal entities’ personal information 

which has been collected by them and transferred to third parties for processing and/or 

storage.” Accordingly, the implementation of POPI will require widespread reform that both 

the private and public sector must implement, which reform is likely to be administrative 

intensive. In this regard, it may be prudent to attend to an assessment of whether the 

obligations that have been placed on organizations operating within South Africa are aligned 

with international practice and are not overly burdensome. 

 

• Institutional weaknesses 

Whilst the Information Regulator has been appointed, the Office of the Information 

Regulator is not yet able to process certain authorisations required by the legislation. For 

example, a number of responsible parties must gain prior authorisation from the 

Information Regulator before they can process personal information. This is defined in 

section 57 of the Act, but is not possible to implement as the Information Regulator is not 

yet set up to process these requests for authorisation. In addition, the Information Officer of 

each public and private body must be registered with the Information Regulator, which is 

currently not possible.  The Regulator is also obliged to maintain a register of all the notices 

by responsible parties, and for this to be made publicly available.  This requires the 

Information Regulator to engage with a very large volume of notices – it is unclear whether 

it might have the capacity to meaningfully engage with this volume of notification. 

 

Furthermore, a key problem area is the extremely poor protection afforded to personal and 

company data held by various government departments and agencies.  Data breaches and 

mismanagement at key agencies such as Companies and Intellectual Property Commission 

(CIPC) and Home Affairs will create significant legal and compliance risks for institutions and 

businesses liaising with such entities for data processing purposes. 
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• Broad scope 

The provisions of the POPI Act apply to not only public and private organisations but also 

individuals who process personal information for commercial purposes. It specifically 

applies to: • South African organisations which process personal information (including 

personal information pertaining to employees) • Foreign organisations that process 

personal information in South Africa (unless information is merely forwarded) using 

automated means (use of electronic equipment operating automatically under instructions) 

or where the personal information forms part of a filing system.142 

 

• Consequences of non-compliance 

Not only will the Information Regulator provide effect to the conditions of POPI by 

investigating suspected cases of non-compliance and levying fines and penalties for entities 

that are found to be non-compliant, its jurisdiction will also cover the Promotion of Access 

to Information Act (PAIA), which is currently regulated by the Human Rights Commission of 

South Africa.143 

 

Concerns have been raised with regard to the wide-ranging powers of the Information 

Regulator and the consequences of non-compliance. Amongst other things, the Regulator is 

responsible for conducting investigations, following up on the outcomes of complaints, and 

adjudicating.  The Regulator is also responsible for issuing codes of conduct, and amending 

and revoking codes of conduct, as well as developing guidelines to guide compliance with 

the legislation. 

 

Non-compliance with POPI may result in a civil action for damages, enforcement action by 

the Information Regulator (on its own initiative or on receipt of a complaint) or criminal 

action for any offence committed. Offences will be prosecuted in the magistrates’ court 

and, on conviction, may give rise to imprisonment of up to 12 months or 10 years, 

depending on the severity of the offence, or a fine. On the other hand, the offence may 

warrant both imprisonment and a fine. Alternatively, the Information Regulator may issue 

an administrative fine up to R10million for a breach of POPI.144 Other jurisdictions provide 

for criminalisation of sale of personal data without the consent of the data subject, such as 

the similar Act adopted in the United Kingdom, but only in cases where there is proof that 

reckless dissemination of information resulted in direct loss or harm. 
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• Major compliance cost areas 

Key compliance cost areas (running into many millions of Rands for many industry players) 

will include staff management and training, and development of new systems to manage, 

protect, and destroy staff and customer data according the requirements set out by the 

POPI Act.  Industry will need to implement systems and processes to keep track of a 

customer’s preferences relating to the use of personal information or communications 

requiring the customisation of customer communication profiles.   Consent registers 

allowing for the withdrawal of consent of data held will need to be developed and 

continually updated.  Individuals have the right to query the integrity of the data held and 

systems and channels to respond to the query process have to be developed.  In some 

instances, industry may have to establish dedicated staff to respond to such requests. The 

POPI has stringent requirements for the destruction of data, systems will be required to 

create an automatic alert for the expiration of the time period and then documents will 

have to be destroyed manually across all mediums including paper copies, electronic copies, 

copies on mobile devices and back-up files.  Paper-based information is a particular 

challenge for many industry players.  This is generally held off-site when managed internally, 

or outsourced to a third-party service provider.  If there is any unauthorised access to a 

customer’s information, the customer must be informed whether or not any loss was 

incurred.  The Information Regulator must also be informed of any breach.  While several 

industry players have the capacity to implement this requirement for electronic data (such 

as banks) implementing it in respect of hard copy data will be problematic.  Physical 

documents pose the greatest risk, since unauthorised access is less controllable and less 

traceable.  Many businesses use a third party for storage of hard copies of documents.  The 

obligations of the Act will require all businesses to review all third party agreements that 

have to do with the processing of personal information, in order to determine the security 

arrangements of each service provider with which they engage.  Each business will also have 

to conduct a due diligence exercise to determine the security and privacy provisions of each 

third party provider, including access systems and mechanisms for transportation of data, 

since the onus of compliance with the Act will fall on the responsible party (not the third 

party service provider). 

 

•  Public education 

Effective implementation of the Act will require a comprehensive public education 

campaign.  The Information Regulator’s responsibilities include: 

• educating responsible parties on the conditions for lawful processing; 

• ensuring that responsible parties process personal information lawfully; 

• ensuring compliance with the conditions for processing information; 

• monitoring and enforcing POPI compliance by public and private bodies 

• handling with POPI complaints by data subjects; 

• the responsibilities in Part 4 and 5 of the Promotion of Access to Information Act. 
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While the responsibilities of the Information Regulator are to educate the responsible 

parties on the compliance matters pertaining to the conditions stipulated in the Act, it is not 

clear as to the role, and extent that the Information Regulator has in educating the public.  

Customers and consumers will need to know what kinds of data industry legitimately 

require to carry out certain business processes, and the implications (in terms of industry’s 

ability to conduct business) of withholding consent for certain uses of data, which adds to 

the practical challenges associated with the implementation of the legislation. 

 

Key Messages   

 

• The Protection of Personal Information Act was signed into law in November 2013. 

Certain sections of the Act have now come into effect, specifically those pertaining 

to setting up an Information Regulator who “will provide effect to the conditions of 

POPI by investigating suspected cases of non-compliance and levying fines and 

penalties for entities that are found to be non-compliant”.  

• The Information Regulator is soon to be appointed, once the candidate 

recommended by the Portfolio Committee on Justice and Correctional Services has 

been approved by the President. It is expected that shortly thereafter the date for 

implementation of the remaining sections of the Act will be published. From this 

date, companies have a short transitional grace period of one year to comply.  

• International examples of similar legislation have heavily influenced the drafting of 

the POPI Act. Industry is concerned that adopting international examples 

overzealously, without taking into account the South African context, will result in 

“overly burdensome obligations to industry”.  Since the POPI Act is principles based, 

the legislation leaves much open to the interpretation of the Information Regulator.  

While this allows for some degree of flexibility, it also makes risk management more 

difficult for the responsible parties.  To counteract these, and other associated 

challenges with regard to the practical implementation of the legislation, it has been 

strongly recommended that the Information Regulator provide Codes specific to 

each industry, and that these Codes are developed in conjunction with industry 

bodies to guide the interpretation of the Act.  
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Copyright Amendment Bill 
 

Objective and Purpose  

 

With the aim to overhaul South Africa’s copyright legislation, the Department of Trade and 

Industry (the dti) published the Copyright Amendment Bill in the Government Gazette on 27 

July 2015 opening it up for public comment. 145 The dti hosted a one-day conference in 

August 2015 to invite discussion on the Bill and the deadline for submission of comments 

was extended to 16 September 2015.146  

 

This Bill, and its sister Bill, the Performers’ Protection Amendment Bill, were subsequently 

approved for introduction to Parliament in June 2016.  

 

These Bills amend The Copyright Act, 1978 (Act 98 of 1978) and the Performers Protection 

Act, 1967 (Act 11 of 1967), which do not consider developments at multilateral level nor 

deal with digital issues. The department states that this is aligned to the NDP’s objectives of 

promoting innovation, improved productivity, more intensive pursuit of a knowledge 

economy and better exploitation of comparative and competitive advantage. The current 

policy revision is based on the need to align the Intellectual Property legislation with the 

digital era and developments at a multilateral level. The amendment proposes to secure a 

one-policy approach at national and international level from government and the revision 

also includes the incorporation of key flexibilities in the area of copyright and performers’ 

protection.147  

 

The Copyright Amendment Bill addresses the licensing of copyright work/ material in 

relation to commissioned work to prevent commercial exploitation, for example, musicians 

and performers whose royalties are not paid on time by recording companies and 

broadcasters.148 

 

The Performers Protection Amendment Bill prioritises royalty payment wherever the work 

of performers is played/broadcast, as well as protection and promotion of performers’ 

moral and economic rights for performers in audiovisual fixations.  
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The Copyright Amendment Bill provides for, amongst others: 

• Protection of copyright in craft work 

• Accreditation and registration of collecting societies 

• Intellectual Property Tribunal that will settle royalty disputes efficiently 

• Easy access to copyright for persons with learning disabilities 

• Fair use of copyright work 

• Protection of Orphan works by the State 

• Resale rights from art work (royalty for author whenever there is a resale) 

• Prohibited conduct in respect of technological protection measures 

• Management of digital rights 

• Promotion of broadcasting local content (the dti, Arts and Culture and 

Communications departments need to work together in the area of local content) 149 

 

In Government’s view, the rationale for the enforcement of the rights in this legislation will 

be emphasised by contributing to the Gross Domestic Product. The two bills, if properly 

implemented will grow the economy by not less than 5%. This prediction, the department 

states, is confirmed by the study conducted by the department and the World Intellectual 

Property Organisation (WIPO) on copyright-based industries.150 Closer scrutiny of the same 

report151 however, points to various problems impacting on the limited growth of South 

African copy-right based industries including, among others: a limited buying market for 

published material, government prioritises basic needs before publishing products; a lack of 

training opportunities and inadequate motivation for local writers.  The report includes a set 

of recommendations including better, more targeted incentivisation for the industry.  It 

does not propose nullifying or defying South Africa’s international obligations on intellectual 

property and copyrights, which if enacted in its current form, the draft Bill would most 

certainly do. 

 

In July 2016, the dti announced in a press statement that Cabinet has approved the 

introduction of the Copyright Amendment Bill and the Performers Protection Amendment 

Bill into the Parliament for processing. The next step would be that the Portfolio Committee 

for Trade and Industry will be briefed on the two bills by the Department of Trade and 

Industry (the dti). Thereafter Parliament will be the owner of the bills until they are 

assented to by the President. 152 

 

It would appear that the Portfolio Committee on Trade and Industry has yet to be briefed on 

these Bills as they do not appear to be on the Committee’s workflow.153 Parliament was 
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expected to have had public hearings in August and September, but nothing has transpired. 
154 

 

Concerns Raised  

 

Amongst others, there are three areas of concern raised by business members that would 

seem applicable to the broader business community given that they highlight a number of 

practical implementation challenges related to the Bill.  

 

First, the wording of the proposed royalty right (section 9(k) of the Bill) would have a 

significant adverse impact on business, and would, in any event, be almost impossible to 

comply with it. Second, the ambiguity in the wording of the section relating to orphan works 

creates perplexity for business. Third, the assignment limitation to 25 years contravenes the 

Berne Convention but would also severely impede many firms’ ability to conduct business. 

 

1. Section 9(k) of the Bill: Royalties to authors 

 

Many businesses own a large number of artistic works and literary works, which should not 

fall under new section 9A (4) of the Act. Such artistic works could include engineering 

drawings generated by employees or contractors. Another example is of the drawing and 

sketch to include a company logo or branding device.   Literary works could also include 

extensive laboratory results which are stored in databases, legal agreements drafted in-

house, research and development reports, scientific and business papers intended for 

presentations at conferences and/or publication in journals and operating data relating to 

production plants. These artistic and literary works constitute an important body of vast 

know-how to many businesses and which may also be widely used in a firm’s strategic 

business model. Current practice for business is to ensure that any intellectual property, 

including copyright, generated by employees, and as far as possible, every contractor, is 

assigned to the company during the course and scope of their employment or contract of 

services. This is in line with accepted exceptions to the general rule that the author of a 

work is the first owner of the copyright therein (section 21 of the Act). 

 

Business notes that, compliance with the requirement for any business to monitor the 

reproduction of each drawing or report in order to determine which employee or ex-

employee must be paid a royalty is, and will be, impossible to adhere to. 

 

The requirement that the author of computer programs have a further claim to a royalty fee 

from businesses suggests that the business sector may be faced with endless claims from 

individual computer programmers who may have exercised control over the making of the 

computer programme. Furthermore, this requirement could potentially hinder widespread 
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use of computer programs sourced and / or developed locally as software created outside 

South Africa will not be subject to the same royalty payments. 

 

2. Section 1(g) of the Bill: Definition of orphan works 

 

The wording of the requirement that both the creator and owner be located seems to 

suggest that where the author cannot be located the work is rendered an orphan work even 

if the location of the owner of the copyright is known. Strictly interpreted, if an employee 

cannot be located after the work has been created, the work (which belongs to the business 

by virtue of the employment contract) would be considered an orphan work under the new 

definition. It would then belong to the State. The death of a copyright owner must not 

render a work an orphan work as copyright will be transferred under the laws of succession. 

International practice is that most works are afforded copyright for 50 years after the death 

of the author or publication or the work, and whichever period is longer.  Copyright in 

orphan works should similarly subsist for 50 years. 

 

Under current legislation (the Copyright Act of 1978), the author of literary, artistic and 

musical works enjoys copyright protection for his life plus 50 years thereafter. These 

provisions accord with the Berne Convention, which has been endorsed by most countries. 

The 1978 act also provides that "copyright is transmissible as movable property by 

testamentary disposition" to the author’s heirs. This allows such heirs to continue benefiting 

from the copyright for a full 50 years after the author’s death.  

 

The amendment Bill removes this right. It provides that the "ownership of any copyright 

whose owner … is deceased shall vest in the state". The state will retain ownership for the 

remainder of the copyright period (and presumably receive — without paying compensation 

— royalties that would otherwise have gone to heirs). This is contrary to the Berne 

Convention.155 

 

3. Assignment of copyright 

 

Section 26(b) of the Bill provides that copyright owned by the state may not be assigned. 

This may, for instance, hinder cooperation between government and private enterprises if 

the parties cannot freely assign copyright to each other as they would in any usual business 

transaction. Section 26(b) limits the assignment of copyright to a period of 25 years. It is 

unclear what happens to copyright ownership afterwards; presumably it reverts to the 

original owner.  

 

The assignment of copyright needs to last for the duration of the copyright term to ensure 

there is certainty in typical commercial transactions which may relate to copyright 
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ownership. For instance, if a drawing of an engineering nature (e.g. a chemical reactor) is 

done by an employee, the company needs to know that copyright in that drawing belongs 

to the company for the duration of the copyright term and does not at any point revert to 

the employee" 

 

Key Messages 

 

The controversial proposals in the Bill are of profound concern to business members and 

the broader business community, and have been widely criticised by leading Intellectual 

Property experts.  Of note: 

• Concern regarding requirement to pay royalties to employees or ex-employees 

where their drawings or reports are reproduced. Similarly, concern about the 

requirement to pay royalties to authors of computer programmes, which could also 

potentially move businesses to source programmers outside the country as a result.  

• Business has an issue with the definition of “orphan works”. Specifically, it would 

seem that the interpretation of the current definition may result in a particular work 

being deemed an “orphan work” and hence would belong to the State in the event 

that the author thereof cannot be located or the copyright owner dies.  With respect 

to the former, the business should remain the owner as per the employment 

contract terms, and in terms of the latter, it is recommended that - in line with 

international practice - the copyright should be transferred as per the “laws of 

succession” and last for a further 50 years. This is in line with the Berne Convention. 

• An additional concern relates to the assignment of copyright. Specifically, that the 

Act states that “copyright owned by the state may not be assigned”. This would 

hinder the ability of government and business to partner in a commercially viable 

manner.  Business members are also concerned about the length of time that a 

copyright can be assigned for and underline the lack of clarity regarding who 

becomes the copyright owner after the 25 years that the copyright is allowed to be 

assigned for. In their view the assignment of the copyright should last for the 

duration of the copyright term.  

• The Bill is seen to be badly drafted and difficult to understand. It disregards the 

basic principles of Copyright Law and in some cases the Constitution. It has 

introduced some absurd proposals such as that copyright assignments shall be valid 

for only 25 years and the criminalisation of minor transgressions such as the non-

payment of a re-sale royalty to the original creator of the work, who may well be 

unknown to the purchaser at the time of sale. 

• A controversial proposal in the Bill is that the ownership of copyright by individuals 

is immediately transferred to the State upon their death. Their heirs do not benefit 

at all, which would seem unconstitutional. This is unprecedented, and it is also 

unclear how this will practically happen. Illogically, another provision in the Bill 
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prohibits the State from assigning copyright to anyone else, so the copyright can 

never be sold or exploited once it has been transferred to the State.  

• The Bill criminalises large swathes of behaviour that should be the subject of civil 

actions, for example failure to pay royalties should be a civil rather than criminal 

matter.  

• The Bill sets up a new "intellectual property tribunal" with sweeping powers to 

adjudicate applications made to it under the Copyright Act, the Companies Act or 

"any" legislation. It will accordingly be able to hear appeals or review decisions on 

patent rights by the Companies and Intellectual Property Commission, which is 

currently responsible for granting them.  

• According to independent analysts the Copyright Bill will nullify and/or defy South 

Africa’s international obligations and is seen as a determined effort to circumvent 

the country’s obligations under the international Agreement on Trade-Related 

Aspects of Intellectual Property.  Similar provisions were included in the 

department’s draft proposals two years ago to amend patent law and were widely 

criticised.  According to a leading intellectual property legal expert, the Copyright Bill 

is fundamentally flawed and displays a deep lack of understanding of the copyright 

laws. “The best approach would be for the dti is to go back to the drawing board and 

start all over again. Persons skilled in copyright law with drafting experience should 

be commissioned to draft the Bill to meet the Department’s requirements and 

thereafter it should be published again for public comment. Once it is in a 

presentable and lucid form, proper constructive debate and consultation can take 

place in regard to its content. No fruitful intercourse is possible with the Bill in its 

incoherent state”156. 

 

When the draft Bill was published for comment in 2015, many stakeholders felt that parts of 

it were unworkable. Indications are that the Bill is unlikely to be concluded any time soon as 

it still has to make its way through the Parliamentary process.  However, in its current state 

the Bill will have significant negative consequences to the broader South African business 

community, in particular copy-right based industries.  
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Section 2:  Finance & Tax 
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List of Abbreviations 

 

AML  Anti-Money Laundering 

BLSA  Business Leadership South Africa 

BUSA  Business Unity South Africa 

CFT Combating of Financing Terrorism 

CISA Collective Investment Schemes Control Act 

CMLAC Counter-Money Laundering Advisory Council 

COFI Conduct of Financial Institutions Act 

COP United Nations for Conference of Parties 

COSATU  Congress of South African Trade Unions 

DERO Desired Emission Reduction Outcomes 

EDO Early Debit Orders 

FAFT Financial Action Task Force 

FAIS Financial Advisory and Intermediary Service 

FIC Financial Intelligence Centre 

FICA Financial Intelligence Centre Amendment  

FRRSC Financial Reform Steering Committee 

FSB  Financial Services Board 

FSB  Financial Services Board 

FSCA Financial Sector Conduct Authority 

FSR  Financial Sector Regulation 

G20  Group of Twenty 

GHG Greenhouse Gas 

HDI Hybrid Debt Instruments 

ID & V Identification And Verification 

INDC Intended Nationally Determined Contributions  

LTIA Long-Term Insurance Act 
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NAEDO Non-Authentication Early Debit Order 

NT  National Treasury 

PASA Payments Association of South Africa 

PEP Politically Exposed Person 

PIP Political Influential Person 

PPD Peak Plateau and Decline  

RDR Retail Distribution Review  

SAM Solvency Assessment and Management 

SARB South African Reserve Bank 

SCOF  Standing Committee on Finance  

STIA Short-term Insurance Act 

TALAB Tax Administration Laws Amendment Bill 

TCF  Treating Customers Fairly 

TLA Tax Law Amendment  

UNFCCC United Nations Framework Convention on Climate Change  

VAT  Value Added Tax 

VDP  Voluntary Disclosure Programme 
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Section2:  Finance & Tax legislation 

 

Introduction  
 

The following section, focusing on the Financial and Tax legislation thematic area, is based 

on a detailed analysis of the submissions received from the business members, follow-up 

interviews with the relevant business representatives, and a desk review.  The review is 

targeted only to the list of impediments identified by business from the BLSA and BUSA call 

to its members, which in the Financial and Tax thematic area, are listed as follows157: 

 

• Draft Carbon tax Bill 

• Tax Laws Amendment Bill 

• Financial Sector Regulation Bill (Twin Peaks)  

• Retail Distribution Review,  

• Authenticated Collections (Insurance)  

• Long Term Insurance Act 

• Insurance Bill, 2016 

 

Overview  

 

The financial sector plays a central role to support South Africa’s economy.  With sound 

fundamentals in place, South Africa managed, to a large extent, to weather the head-winds 

of the 2008 global financial crisis.  Post 2008, South Africa has committed to international 

obligations towards attempting to prevent a similar crisis.  On the domestic front, following 

on from 2008, government has undertaken to introduce far reaching changes to the 

regulatory environment towards reshaping and reforming the sector. This is in accordance 

with the policy objectives of maintaining financial sector stability, protecting consumers, 

and ensuring that efficient, effective and inexpensive financial services are more accessible. 

The main policy thrust in this case being towards separating prudential and market conduct 

regulation, known as the “Twin Peaks” approach. (see box 1 “A safer financial sector to 

serve South Africa better “National Treasury, 2011)  
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Box 1: A safer financial sector to serve South Africa better 

 

To promote sustained economic growth and development, South Africa needs a stable financial 

services sector that is accessible to all. This policy document, which introduced the shift towards 

the “Twin Peaks” regulatory framework, sets out Government's proposals, emphasising financial 

stability, consumer protection and financial inclusion. The main proposal is to separate prudential 

and market conduct regulation. In addition, it addresses:  

• Stability. The Reserve Bank’s mandate for financial stability will be underpinned by a new 

Financial Stability Oversight Committee, co-chaired by the Reserve Bank Governor and the 

Minister of Finance.  

• Consumer protection. Government will enhance consumer protection. The structure of 

the Financial Services Board (FSB) will be broadened to include a banking services market 

conduct regulator.  

• Access to financial services. Financial access will be broadened. The Financial Sector 

Charter will be reviewed and reforms undertaken to encourage “micro insurance”.  

• Coordination. Regulatory coordination will be enhanced, and regulators strengthened as 

required. The Council of Financial Regulators will be formalised.  

• Comprehensiveness. All businesses in the financial sector should be licensed or 

registered. Institutions providing similar services should be regulated by the same agency. 

Source: http://www.treasury.gov.za/twinpeaks/20131211%20-

%20Item%202%20A%20safer%20financial%20sector%20to%20serve%20South%20Africa%20better.pdf 

 

Note: Treasury indicated “New legislation will be required to implement the proposals. 

Several bills dealing with banking, financial markets, credit rating agencies and the 

regulatory powers of financial supervisors will be tabled in Parliament during 2011. The 

policy document will be available on www.treasury.gov.za. “ 

 

It is to be noted that, in reviewing the submissions received from members involved in the 

financial sector, and iterated in follow-up interviews, there is a clear and unequivocal 

appreciation of the critical need for rigorous and effective regulation of the financial sector.  

However, messages emerging from the review point to a number of key, overarching 

concerns summarised below: 

 

Time delays in gaining clear policy and legislative direction from government: 

 

The financial sector describes itself as being in a state of flux.  Over the last five years, the 

financial sector has faced major regulatory and legislative proposals associated with the 

move by the National Treasury to introduce the new policy direction for the financial sector 

noted above.  Three major policy interventions158, coupled with changes to existing 
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 The introduction of the “Twin Peaks”, Retail Distribution Review and the Long term insurance Act make significant changes to the way 

industry operates and is regulated.   



 

legislation, have been proposed that cumulatively support the separation of the prudential 

and market conduct regulation.  All are complex, are intricately linked and have far reaching 

consequences to the sector, including implementing significant changes to operations to 

fulfil extensive compliance requirements being introduced.  Much of the regulation and 

legislation under scrutiny will impose additional 

requirements for all players in the financial sector.  Industry representatives talk to 

goalposts constantly shifting and deadlines not being met by government.  Specific 

examples of this are detailed in the section that follows, but an illustrative example of the 

Retail Distribution Review (RDR) timelines provides a quick snapshot (see Figure 1.) 

 

Figure 

 

Note: In May of 2016 RDR Phas

September 2016 Industry is still awaiting feedback on the new implementation timeline. 

 

The results of the time-delays and uncertainties surrounding the proposed regulatory 

interventions impacts on the a

their operations.  Changes to IT systems for example necessitate a range of diffuse 

expenditures, which are not easily measured 

systems - but which can run into many millions of Rands.  There is a sense by industry that 

government is oblivious to the need for clarity and certainty required to make the 

substantial changes to operations that will be necessitated by the regulatory reforms to the 

financial sector. Other negative impacts associated with the time

the policy interventions relate to regulatory fatigue (the same issues being revisited time 

and again); the opportunity costs of having to expend time and resources on regula

issues at the expense of other core business areas and innovation; difficulty in long term 

strategic planning, and dealing with the operational logistics that each of the regulatory 

interventions will take to implement. 

 

legislation, have been proposed that cumulatively support the separation of the prudential 

on.  All are complex, are intricately linked and have far reaching 

consequences to the sector, including implementing significant changes to operations to 

fulfil extensive compliance requirements being introduced.  Much of the regulation and 

der scrutiny will impose additional - and considerable 

requirements for all players in the financial sector.  Industry representatives talk to 

goalposts constantly shifting and deadlines not being met by government.  Specific 

are detailed in the section that follows, but an illustrative example of the 

Retail Distribution Review (RDR) timelines provides a quick snapshot (see Figure 1.) 

Figure 1: Timeline for RDR phase 1 
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Adding to the lack of certainty is that the finalisation – and implementation – of key 

regulatory changes are dependent on the completion of others.  The Insurance Bill for 

example, may only be implemented after the Financial Regulation Bill has been passed.  Yet 

both remain in draft after 3 to 5 years from their introduction at policy stage.  Published 

timeframes need to be realistic and adhered to, with due consideration being given to the 

effort and resource requirements necessary to fully review, assess, comment on and 

subsequently implement the regulation. 

 

Lack of alignment and coordination, and duplication:   

 

A key tenet underpinning the government’s objective “Twin Peaks” approach is the 

proposed “principle based” raft of legislation of “Treating Customers Fairly” embedded in 

the Retail Distribution Review (RDR) to effect the market conduct ‘peak’.  A concern raised 

by industry is their challenge on how to evaluate and apply the proposed “principle-based” 

legislation.  The proposals do not provide for clarity in determining what would be deemed 

‘fair’ and there is a difficulty around reconciling the compliance requirements for ‘full 

disclosure’ and ‘simple language’.  These are examples of government drafters not providing 

clear and adequate definitions in their regulatory and legislative proposals.  Failure to do so 

may have a critical impact on issues such as the applicability and scope of the provisions 

concerned, the practicality of implementation, and the risk of future disputed claims.  

Examples such as these illustrate a lack of care and diligence in the drafting of policy and 

regulatory measures, which in turn may lead to perverse consequences where provisions 

proposed support the very behaviour counterintuitive to the policy objectives.   Other 

examples include an early draft of the Financial Sector Regulation Bill tabled in Parliament in 

October 2015 where industry was compelled to appoint Senior Council to brief Parliament’s 

select committee on the unconstitutional provisions contained in the Draft Bill. 

 

Industry representatives also raise concerns with the lack of alignment between policies and 

policy processes, which lead to duplication.  Industry cites a number of examples of 

government policy makers working in isolation of each other and often finds itself having to 

remind the government of other acts and regulations that they have to comply with and 

where there is duplication – and in some instances – contradiction in their new policy and 

regulatory proposals.  All areas of government need to work together in order to realise the 

goals of the NDP and any legislation and regulation that is developed is mindful of the 

national development agenda and consideration is given to the impact on the ease of doing 

business in South Africa. Well-meaning regulation can potentially have a negative impact on 

the sector, substantially increasing costs and adding charges to financial customers, while 

adding little value to consumers. 
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The quantum of regulatory reform proposed 

 

Despite South Africa’s many economic imperfections, it is acknowledged for the stability of 

its financial sector and the soundness of its regulatory framework.  On global 

competitiveness rankings, it scores high for financial markets and financial soundness 

measures. The sophisticated and well-regulated banking system and financial markets are 

attractive for investors wanting to use South Africa as a launch-pad for investment into the 

rest of Africa.  South Africa’s financial sector regulation is becoming ever more complex and 

the costs to the economy of getting it wrong can be enormous.   Concerns have been raised 

about the amount, and depth, of regulatory change being introduced to the sector at the 

same time and with government attempting to be over-ambitious in introducing leading-

edge benchmarks - ahead of even the international curve - in a local context that has limited 

capacity within government to effectively and efficiently translate policy objectives into 

regulatory reality.   While there is constructive engagement between the financial sector 

and National Treasury, the volume and complexity of regulatory changes proposed is 

putting pressure on limited capacity within the industry, which runs the risk of negatively 

impacting on the ability to meet proposed timelines and plan for strategic investment and 

growth.  Interviews with industry experts suggest that, rather than embarking on multiple 

simultaneous regulatory changes, to avoid the negative consequences and future 

uncertainty impacting negatively, proper problem identification backed by empirical 

evidence needs to be conducted prior to any new policy intervention.  It needs to be first 

determined whether a policy intervention is required, or whether market forces are already 

leading institutions to effect changes.  A few key interventions should then be selected, 

being those likely to have maximum impact.  Thorough cost-benefit analyses need to be 

undertaken, followed by clear policy direction, constructive engagement with industry, and 

implementation.  Outcomes should then be monitored and assessed before more 

interventions are considered. 

 

The following section details the concerns in accordance with each of the policy, regulatory 

and legislative instruments identified by BUSA and BLSA members from their call to 

members on the regulatory challenges contributing to policy uncertainty and impeding 

investment.  
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Background and Overview of Concerns Raised. 
 

Draft Carbon tax Bill 
 
Objective and Purpose 

 

South Africa has committed to reduce greenhouse gas (GHG) emissions below business as 

usual by 34 per cent by 2020 and 42 per cent by 2025, as well as adaptation measures, as 

outlined in South Africa’s Intended Nationally Determined Contributions (INDCs) recently 

submitted to the United Nations for Conference of Parties (COP) 21 of the United Nations 

Framework Convention on Climate Change (UNFCCC) in Paris159. To this end South Africa 

has undertaken to periodically review the quantitative aspects of the Peak Plateau and 

Decline model (PPD) to ensure that the Desired Emission Reduction Outcomes (DEROs) (or 

Sectoral Emission Targets – SETs – as they may be termed going forward) are achieved. A 

review of elements of the PPD has been committed to by the DEA that still needs to take 

place, even though mitigation policy is being intensely driven by the DEA. Reductions in 

GHG emissions are being / will be driven by regulatory instruments such as draft 

Pollution Prevention Plans (DEA), Carbon Budgeting (DEA) and the proposed Carbon Tax 

(NT, DEA and DoE). These instruments exclude those that may be implemented by other 

authorities with an environmental mandate as climate change matters become 

increasingly entrenched throughout Organs of State and Spheres of Government. The 

draft Carbon Tax Bill was published in November 2015 for comment, and the carbon budget 

process – voluntary for the first phase up to and including 2020 – has been beset with a 

number of challenges.   

 

A carbon tax is an internationally recognised instrument to price carbon but is only one of 

such instruments employed globally.  Countries like Finland, Sweden and Germany have 

successfully implemented a carbon tax, however, what sets these countries apart from South 

Africa is the fact that the country has limited access to lower carbon alternatives, such as 

renewable and gas, or have the necessary infrastructure already in place to facilitate access 

to same.  South Africa enjoys abundant coal reserves but with no notable gas reserves and 

limited renewables in place with a lack of infrastructure to access lower carbon energy 

alternatives.  It holds 3.5% of global coal reserves and it is estimated that at the current rate 

of production that the coal reserves will be able to serve the country’s needs for more than a 

century.  The extraction and beneficiation of the coal reserves has been a central driver of 

the country’s economic development.  Accordingly, coal provides 77% of the country’s 

primary energy needs.  The strategic role of coal is recognised by a number of national 

policies and its further monetisation is encouraged by way of the Beneficiation Strategy, 

which in turn is supported and encouraged by the National Development Plan as well as by 

the New Growth Path.  Whilst some gas has been made available to South Africa, the 

infrastructure that is in place needs to be expanded to increase possible access for both. 

 

                                                           
159

 http://www.treasury.gov.za/comm_media/press/2015/2015110201%20-%20Media%20Statement%20Carbon%20Tax%20Bill.pdf 
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As the objective of the carbon tax is to change behaviour thereby reducing carbon emissions, 

the imposition of same will have limited impact as business and consumers in general do not 

have access to lower carbon energy alternatives, negating their ability to alter behaviour.  

Thus, all the carbon tax my do is to increase the tax liability of business and increase the cost 

of doing business in South Africa, thereby reducing the country’s competitiveness as an 

economy.  This particular challenge is also recognised by the National Development Plan but 

up until now has been largely ignored.  Whilst the transition to a lower carbon economy 

would need to be supported, it is imperative that same takes into account the country’s 

socio-economic development objectives and recognises the structural challenges faced by 

South Africa, including the limited availability of lower-carbon primary resources as 

alternative energy sources. 

 

The Draft Carbon Tax Bill seeks to introduce a price to carbon dioxide equivalent pollutants 

by obliging the polluter to internalise the external costs of emitting carbon dioxide 

equivalents, and contribute towards addressing the harm caused by such pollution. 

However, in most cases, the costs will be passed onto the consumer (including industry) 

that has few choices when it comes to alternatives. The purchase of electricity is a prime 

example where the price of the carbon tax is expected to affect electricity prices from 2021. 

In this regard, the effectiveness of the carbon tax comes into play in the context of the 

emission structure in South Africa.  South Africa’s emissions are calculated to be 518 million 

metric tons per annum according to the Department of Environmental Affair’s inventory. 

Coal provides 77% of the country’s energy needs, which makes the economy very carbon 

intensive due to a lack of available and accessible lower carbon energy sources.  This is 

reflected in the emissions breakdown as the single biggest emissions come from electricity 

generation provided by Eskom. It generates 95% of the electricity used in the country, of 

which 81% is generated from coal.  It is therefore not surprising that electricity generation 

accounts for 237 million tons per annum, representing 45% of all emissions.  The 

manufacturing and refining sectors contribute 150 million tons per annum of emissions 

making up almost 29% of all emissions.  Together, these two sectors account for 73% of all 

emissions in the country, thus being indicative of the carbon intensity.  Unless the energy 

mix in the country is addressed first, a carbon tax will have limited impact and will result in 

a further penalty in an economy that is already stagnating. 

 

 The Draft Bill marks a further step in the consultation process conducted over the past 5 

years, starting with a 2010 discussion paper on carbon tax, the 2013 Carbon Tax Policy Paper 

and the 2014 Carbon Offsets Paper. The Draft Bill indicated that the Act was envisioned to 

come into effect on the 1st of January 2017 and that final tax rate, exemptions, and the 

actual date of implementation will be determined  by  the  Minister  of  Finance  through  

the  annual  Budget  process.  Due  to significant delays in the finalisation of the bill that 

have included policy uncertainty, alignment concerns, the development of tax-free 

allowances, and regulations for offsetting and benchmarking, as well as other matters that 

have been engaged upon between Business and the National Treasury (NT); the intended 

date of implementation has not been met. Concerns around the Department of Energy’s 
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ability to implement a registry and implementation p la n  f o r  t h e  e n v i s i o n e d  o f f s e t s  

h a v e  also been raised with the DEA, the DoE as well as the NT to which there has been 

limited response. 

 

Concerns Raised 

 

Whilst many (but not all) industry submissions support the intended goal of the carbon tax 

and carbon budget interventions (mitigating climate change), many have questioned 

whether South Africa is ready for the implementation from a number of perspectives – 

policy readiness, market readiness and socio-economic consequences. There are 

companies where GHG emissions reductions have been implemented to the greatest 

extent possible, undertaken since 2005.  In the Department of Energy’s latest iteration 

of the Energy Efficiency Strategy, the contribution made by business and in particular 

the manufacturing sector is noted as having contributed significantly.  It is noteworthy 

that this was a voluntary initiative, which was not catalysed by government incentives. 

However, economic and regulatory instruments to be implemented will, as drafted at 

this time, expect further reductions through pollution prevention planning and carbon 

budgeting. If the latest proposal - to introduce the carbon tax on emissions beyond a 

company’s carbon budget - goes ahead, the liability that the company will face will be 

punitive. Should the company not wish to be liable for the proposed tax, the only way 

to remain within the carbon budget allocation, in many cases, is to reduce production. 

This cannot be a realistic scenario for South Africa at this time and it cannot be 

supported that sectors / sub-sectors of the economy will no longer be able to operate 

in South Africa in the future. 

 

A further concern is that the liability for the Carbon Tax, per tonne of carbon dioxide 

equivalents emitted for activities under the tax, will be increased without stakeholders being 

consulted, and on an annual basis, through the Customs and Excise Act. 

 

The introduction of a Carbon Tax and the effect of a Carbon Budget means that the different 

approaches may give rise to different incentives with competing objectives. The 

misalignment has been recognised by the different departments. The current proposal to 

address  this  misalignment  is  that  carbon  budgets  will  be  voluntary  u p  t o  a n d  

i n c l u d i n g    2020  with mandatory implementation thereafter. However, at this stage 

(late 2016) industry still has to be given clarity on the implementation. It is felt that the 

voluntary phase has not yet addressed the misalignment. Due to the very nature of many of 

the businesses affected by this policy, time is required to properly plan for the capital 

expenditure required to implement mitigating steps. National Treasury are proposing to 

implement the carbon tax in 2017 in its currently (misaligned) form and thereafter 

implement a new carbon tax mechanism from 2021 to align with the soon to be proposed 

carbon budgets. The effect of this creates substantial uncertainty as companies will have to 

comply with one tax framework for 3 -4 years with a proposed change to be effected in 

2020 in accordance with a proposal that is yet to be defined. The resulting uncertainty 
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increases the risk, and opportunity costs, towards making investment decisions for future 

growth and much needed financial and capital management decisions across a wide 

spectrum of industry players. 

 

Industry notes that there is sound evidence that South Africa is currently emitting below 

the PPD due to the stagnant economic climate and lower generation of electricity; and that 

the urgency of mitigation action is not justifiable. Industry has advocated for an update to 

the PPD. Industry members have identified that a more sensible approach would be to 

suspend the development of a carbon tax and carbon budget approach until there is 

stakeholder, followed by policy, alignment relating to what is needed by South Africa to 

meet its international commitments. Although there is the understanding that ambition is 

required, South African should balance its need for domestic growth with these 

commitments. A case in point is the need for an alignment between the country’s energy 

and climate change policy which can support that industry is not unfairly limited in terms 

of the emissions space that it has for development. This is particularly important during 

these poor economic conditions. Furthermore, there is no provision currently available to 

allow for the pass through of carbon tax for sectors that are price regulated, apart from 

Eskom.   This is contrary to pricing theory and discriminatory since pass through is allowed 

for the state electricity utility.  Main fuel prices in South Africa are largely price regulated 

meaning that any proposed carbon tax imposed at manufacturing level needs to be 

absorbed by the manufacturer for a product that is largely inelastic to price changes. This 

has further led to uncertainties in capital management and shareholder uncertainties in 

managing strategic decisions for growth and investment. If a pass-through is allowed, the 

consumer will be paying a carbon tax at the pump – where little alternatives are available to 

make more responsible choices – once again being punitive to the consumer and driving 

inflation upwards. Such punitive taxes that will not generally be hard ring-fenced revenue to 

further incentivise GHG emission reductions or make business cases for investments that 

would otherwise not be feasible, are unlikely to benefit the environmental challenge that is 

the aim of the instruments. 

 

Representatives have further expressed that the carbon tax is an inappropriate instrument 

given the current context of South Africa’s growth and employment problem, due to the 

current energy mix and availability of alternative sources. Focus therefore should rather be 

on providing an enabling environment to increase access to lower greenhouse gas 

emitting energy sources, without an increased cost of energy. Concerns raised have 

indicated that, without creating greater access to lower carbon energy alternatives, the 

impact of the carbon tax on greenhouse gas (GHG) emissions will be muted. Instead, 

industry members fear these interventions will further increase the cost 
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base  of  companies  and  consequently  consumers  -  negatively  impacting  the  

country’s competitiveness and consumer inflation. 

 

Key Messages 

 

• Industry notes that while South Africa may face increasing political and economic 

pressure to limit emissions, a balance between asserting local challenges against 

international pressures needs to be considered. In this context, South Africa 

appears to be a ‘policy taker’ taking its lead from international pressure without 

considering the negative social and economic effects that may result from 

considerable compliance costs being passed onto consumers as well as 

undermining the overall competitiveness of industry and the economy. A better 

approach, it is suggested, would be for government to work with private sector to 

develop a more practical strategy that would result in a number of measures 

focused more on investment and growth and grounded in South Africa’s own 

realities. 

• The punitive nature of the tax in cases where no mitigation, or no further 

mitigation, is possible. Reducing production and the closure of sectors / sub-

sectors are not seen as mitigation. 

• The inability to pass through the tax liability will harm investment in industries 

 that are price regulated. 

• Much policy and regulatory uncertainty remains for the first and second phases. 

• Carbon budget and Carbon tax are not harmonised which may lead to 

different incentives with competing objectives. 

• Implementation of the carbon tax will place further strain on ailing sectors 

such as manufacturing and mining. Efforts to reduce greenhouse gas 

emissions should not injure South Africa’s already weak economy or impede 

the country’s economic growth plans and need for higher employment 

levels.  The draft Carbon Tax has been introduced at a time when strategic 

sectors of the South African economy, particularly the manufacturing sector 

is burdened with higher production costs, lack of demand, a low skills base 

and competing imports from lower-cost countries. 
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Tax Laws Amendment Bill 
 

Objective and Purpose   

 

In early 2013 National Treasury and the Minister of Finance announced proposals in the 

Budget speech to reform the retirement industry, with a focus on governance, preservation, 

annuitisation and harmonisation of retirement funds. These proposals followed from a 

series of technical discussion papers with draft proposals issued in 2012 where both formal 

and informal consultations were held with industry, affected parties and the unions160. After 

an initial deadline date for implementation was unmet in 2016 the new Draft Taxation Laws 

Amendment Bill (TLAB) was published in July 2016, together with the 2016 Tax 

Administration Laws Amendment Bill (TALAB) which seek to further protect the tax base and 

enact the tax proposals presented in the Budget Review in February 2016 including related 

to Hybrid Debt Instruments (HDIs) and the tax treatment of trusts161. The Taxation Laws 

Amendment Act 25 of 2015 and the Tax Administration Laws Amendment Act 23 of 2015 

were promulgated as Acts of Parliament in 8 January 2016 following their signature by the 

President in December 2015.162  

 

In February 2016, however, it was announced that Cabinet had decided to table a legislative 

amendment to the Taxation Laws Amendment Act to allow for the commencement date to 

be shifted from 1 March 2016 to 1 March 2018. The rationale behind this unexpected 

change was to allow for further consultation, in particular with stakeholders that were 

critical of the new laws, including COSATU163. The Draft Taxation Laws Amendment Bill was 

published in July 2016, advancing the tax measures that the Minister of Finance had 

outlined earlier in the year in his Budget Review speech. These seek to further protect the 

tax base. The Bill was published for comment, with the view to introducing it to parliament 

to be formally tabled. In addition, the Standing Committee for Finance will convene a series 

of public hearings before they reach parliament. The first set of public hearings on the Bill 

were expected to take place towards the end of August.164 

 

The 2016 draft TLAB gives effect to the following key proposals announced in the 2016 

Budget Review: 

• Introducing measures to prevent tax avoidance through the use of trusts 

• Refinement of the taxation of retirement savings 

• Addressing the circumvention of rules dealing with employee share incentive 

schemes 

                                                           
160

 http://www.treasury.gov.za/documents/national%20budget/2013/2013%20Retirement%20Reforms.pdf 
161

 Budget Review 2016, Chapter 4; pages 49-50.  
162

 http://www.sars.gov.za/Legal/Primary-Legislation/Pages/Amendment-Acts.aspx  
163

 http://mg.co.za/article/2016-02-18-government-postpones-implementation-of-new-tax-law & 

http://www.fin24.com/Economy/presidency-we-consulted-widely-on-tax-laws-20160127  
164

 http://www.sabreakingnews.co.za/2016/07/14/draft-taxation-laws-amendment-bill-published/  
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• Refinement of the anti-avoidance rules dealing with cross border hybrid debt 

instruments rules 

• Extending the renewable energy incentive to include supporting infrastructure used 

in producing renewable energy 

• Repeal of the withholding tax on services regime 

• Revision of a previous VAT amendment relating to notional input tax on goods 

containing gold.165 

 

Key proposals under the 2016 draft TLAB include:  

 

• Measures to prevent tax avoidance through the use of trusts; 

• Refinement of the anti-avoidance rules dealing with cross border hybrid debt 

instruments rules; 

• Repeal of the withholding tax on services regime;  

• Introduction of bad debt deductions triggered by exchange differences that arise on 

foreign denominated loans; and 

• Refund of interest withholding tax where interest is written off 166. 

 

“The 2016 Draft TLAB deals with the more substantive changes to the tax laws, excluding 

the rates and monetary thresholds and Special Voluntary Disclosure Programme (VDP), 

which are dealt with in the earlier tax bill already published for comment. The 2016 Draft 

TLAB deals with changes to the administrative provisions of tax legislation. The draft tax 

amendments are split into two bills due to Constitutional requirements, namely a money bill 

(section 77 of the Constitution) dealing with charging provisions and an ordinary bill (section 

75 of the Constitution) dealing with issues relating to tax administration.”167 

 

Concerns Raised  

 

Overall the key concern shared by the respective industry players relate to the consultation 

process. Industry players and affected parties are increasingly concerned about the costs 

incurred in terms of having to prepare for implementation of the Bill in early 2016, but now 

are having to deal with postponements to 2018. These last minute changes have been 

problematic for the industry, which had already expended significant resources to 

implement laws that have as yet not materialised.  

 

The major concern related to the implementation of this Bill has been around the quality of 

the consultation process followed. For example, whilst the formal consultation process had 

                                                           
165

 Media Statement: 2016 Budget Tax Bills 
166

 

http://www.ey.com/Publication/vwLUAssets/South_Africa_publishes_draft_tax_amendment_bills_for_comment/$FILE/2016G_02006-

161Gbl_South%20Africa%20publishes%20draft%20tax%20amendment%20bills%20for%20comment.pdf  
167

 Media Statement: 2016 Budget Tax Bills 
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been concluded in November 2015, last minute consultations took place thereafter to 

amend particular wording and ensure that the TLAB could go ahead. The view is that the 

consultation process was not properly followed, which has created risk and uncertainty for a 

regulatory change that was imminent. “There seems to have been a general deterioration in 

the consultation process, for example where National Treasury issued draft regulations 

instead of a consultation paper for defaults under retirement reform. This was then 

followed by the TLA Act being signed into law in January 2016, followed by an 

announcement by NT in February 2016 that the annuitisation of provident funds (which was 

effective 1 March 2016) was then to be postponed until March 2018. Given the current 

economic pressure the country is experiencing (facing a possible downgrade) this kind of 

process break down (an Act, being consulted on for almost 2 years, being retracted partially 

about a month after it was signed into Law) does not create the trust and stability required 

for investment. “It follows that, given the very strong critique of the flawed consultation 

process related to these Bills, there also appears to be an inference on negative implications 

to South Africa’s investment profile.  

 

Key Message  

 

• Poor consultation has led to undue costs to business as Government was not ready 

for implementation 

• Government flouting its own regulatory process  

• The stop-start regulatory implementation has led to increased policy uncertainty  
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Financial Sector Regulation Bill (Twin Peaks) 
 

Objective and Purpose  

 

The Financial Sector Regulation (FSR), or “Twin Peaks”, Bill, has been formulated to respond 

to National Treasury’s strategy to further strengthen the financial sector drawing from the 

lessons learned globally following the 2008 financial crisis, as well as a peer review of South 

Africa’s own regulatory framework. Subsequent to early engagement the Financial 

Regulatory Reform Steering Committee (FRRSC), comprising representatives from National 

Treasury the Reserve Bank (SARB) and the Financial Services Board (FSB), the National 

Treasury published the “Implementing a twin peaks model of financial regulation in South 

Africa” in February 2013.  

 

Figure 2: Twin Peaks Road Map (KPMG) 

 

 
Source: https://home.kpmg.com/content/dam/kpmg/pdf/2016/06/za-Twin-Peaks-roadmap.pdf 

 

National Treasury (NT) describes the current regulatory framework as being “fragmented”, 

which has “created gaps and inconsistencies in the application of financial regulation and 

scope for regulatory arbitrage168. A core rationale for the Twin Peaks (FSR) Bill, according to 

NT, relates to “the conduct of business in the financial sector”, which is seen to “lead to 

poor outcomes for financial customers, and also potential financial customers that remain 

excluded”. Through the FSR Bill, NT seeks to address various particular concerns including 

“high and opaque fee structures, weak disclosure and transparency of products, and a lack 
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 P 7 of Impact Study document 
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of appropriate financial instruments (especially for the poor and most vulnerable), as well as 

the need to combat financial crime effectively”.169 The reforms “aim to provide the 

institutional structure necessary to implement a more comprehensive and consistent 

strategy to improve market conduct and deliver better outcomes for financial 

consumers170”. 

 

The aim of the FSR Bill is two-fold: to ensure the integrity of the financial sector, as well as 

that financial institutions treat customers fairly. The Financial Sector Regulation Bill (FSR Bill) 

and related Financial Sector Levies Bill will implement the Twin Peaks model for financial 

regulation and supervision171. This entails the establishment of two complementary 

regulators. The Prudential Authority, situated in the Reserve Bank, will be responsible for 

the safety and soundness of financial institutions, and the Financial Sector Conduct 

Authority, which will replace the Financial Services Board, will be responsible for market 

conduct and securities regulation172. The latter is essentially to protect customers and 

ensure financial institutions treat them fairly. “The FSR Bill was first published for public 

comment in December 2013, with a revised version published for comment in December 

2014. The Bill was then tabled in Parliament in October 2015. The Standing Committee on 

Finance (SCOF) has since held a series of public hearings and invited public submissions on 

the FSR Bill. In July 2016 National Treasury published a comprehensive comments matrix 

responding to comments submitted173. For ease of reference, also published is a further 

draft of the FSR Bill174 reflecting proposed drafting changes to cater for comments 

submitted. It is important to note that this revised draft should be seen as a proposal to the 

SCOF, which will make the final decision on any changes to be effected before the Bill is 

submitted to the National Assembly in Parliament. The publication of the comments matrix 

and suggested revised drafting is intended to facilitate any necessary further engagements 

on issues raised at the SCOF public hearings, before the Committee resumes deliberations 

on the Bill in August 2016”175. 

 

Government intends to have the Bill enacted by the end of 2016 or early in 2017. The aim of 

these Regulations is to progress South Africa’s commitment to the G20 obligations to 

implement regulatory and legislative reforms to make financial markets safer 176.However, 

the SCOF chairperson in September of 2016 raised concerns with the current state of the 
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 Pages 4-5 Impact Study on Twin Peaks Reform. Herein are also outlined the list of specific market conduct challenges in SA that the Bill 

seeks to address.   
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 P 7 of Impact Study document 
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 http://www.treasury.gov.za/documents/national%20budget/2016/review/Annexure%20d.pdf  (p2 of Budget Review 2016 document) 
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 See document 
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 See document 
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 http://www.treasury.gov.za/comm_media/press/2016/20160721%20-%20Media%20Statement%20on%20Twin%20peaks.pdf 
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 “Furthermore, Treasury has also published the third draft of the Ministerial Regulations made in terms of the Financial Markets Act 

(FMA). The aim of these Regulations is to progress South Africa’s commitment to the G20 obligations to implement regulatory and 

legislative reforms to make financial markets safer. The transition of Twin Peaks has been included in creating  amendments to the FMA” - 

https://www.masthead.co.za/newsletter/financial-sector-regulation-bill-revised-by-national-treasury-new-documents-and-draft-of-twin-

peaks-reform-programme-released/ 
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legislation as outlined in the minutes of the SCOF on 13 September 2016, “the Chairperson 

was concerned that the Committee was not ready to finalise the Bill. The Committee was 

concerned that Treasury could not tell it what would happen in Phase Two and that it was 

being asked to approve the Bill with no knowledge of subsequent legislation that would be 

coming.”177 

 

Concerns Raised  

 

Overall industry respects the need for quality oversight and sound regulatory frameworks.  

Industry supports the policy direction under the new regulatory proposals, but issues 

pertaining to alignment and delays have created uncertainty. Much of industries concerns 

relate to the sum of the parts proposed in the new “twin peaks” approach. The quantum of 

new legislation introduced at the same time, has redirected industry into reviewing current 

operations for the implementation of the new approach but has hampered investment and 

growth due to the uncertainties in the complex operational and compliance ramifications in 

implementing the new approach.  

   

In the early draft (October 2015) of the FSRB specific issue was tabled in relation to the 

constitutional authority of the new regulators, prudential authority and financial sector 

conduct authority, in enacting law and operating independently of any legislature, the 

courts and Treasury. Industry associations had to incur costs in appointing Senior Council to 

brief the SCOF on the constitutional problems that would arise. This example demonstrates 

two major issues with the Bills early drafting;  

 

• The State Law Advisors negligence in oversight and scrutiny in allowing a Bill with 

fundamental constitutional challenges to be tabled.  

• It points to careless drafting by delegating sweeping powers of authority to a 

regulator still to be established without full consideration and diligence, including 

engagement with industry resulting in questions of alignment and the quality of the 

new legislation.   

 

Further to the constitutional challenges in the early draft, issues of definition as to what 

constitutes a “significant owner” were raised with the SCOF and the respective powers 

assigned to the minister’s involvement in the shareholder structure were also challenged 

since they have wide ramifications to the industry (this has led to concerns over industries 

current investment structure). There are also residual concerns that the regulator may issue 

a directive requiring the restructure of a financial conglomerate under certain 

circumstances. But these circumstances have yet to be fully outlined, further increasing 

uncertainty.  

                                                           
177

 https://pmg.org.za/committee-meeting/23255/?utm_campaign=minute-alert&utm_source=transactional&utm_medium=email 
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An important aim of the Bill is to align other Acts (e.g. Companies’ Act, Insurance Act, 

Conduct of Financial Institutions Act and the Financial Markets Act) but industry members 

are concerned that the FSRB is trying to do too much with the limited resources available in 

South Africa, not only from the regulators perspective but also industry. “The parliamentary 

process can’t do it all at once, we should be selective on which issues are of systemic 

importance and work toward harmonisation over time”.   

 

Further to the widespread industry reordering, the socio economic benefits have been 

questioned. Complications arise in planning for the enactment with concerns relating to 

how the costs of implementation will be absorbed and what fees will the consumer have to 

assume with so many uncertainties still unpredictable. A Socio Economic Impact Assessment 

(SEIA) was conducted but this was published very late in the Bill’s consultation and raises 

questions as to its usefulness and application. For example, the direct costs related to the 

levies that financial institutions will be expected to pay in order to fund the various 

regulatory bodies being proposed (the Prudential Authority, Conduct Authority, the Tribunal 

and the Ombuds Regulatory Council) have yet to be published with these details only 

provided in the Financial Sector Levies Act 2015, but this is yet to be released and so is a 

cause of concern for financial institutions178. Government has suggested that the costs and 

levies for funding the new entities can be considered under the current levy framework but 

industry has yet to see a full costs breakdown on how these entities will be funded. No cost 

benefit analysis has been seen on the funding structure other than a very cursory outline in 

the SEIA published by NT after the bill was tabled in parliament.  

 

At the time of the study, clarity on how the different regulators will coordinate also needed 

to be finalised, not only in relation to the new regulators envisioned in the “Twin Peaks” Bill 

but also how the National Credit Regulator may influence the industry in relation to the 

newly established regulators.179  

 

The overall quantum and quality of the proposed legislation together with the delays in 

providing certainty to industry further complicated the ability of industry to plan for the 

future. For example, the FSR Bill is required as a first step towards finalising the 

legislation/regulation under-pinning the new solvency (SAM) regime. The delays in 

implementation have cost and planning implications by extension, with parallel run 

requirements (those currently enforced and those still to be finalised) for the industry. This 

raises further uncertainties on what both direct costs and indirect costs still to be incurred. 

The concern raised in the submissions point to companies spending even more time on 

compliance at the expense of focusing on growing and investing. For example, in the SEIA 
                                                           
178

 The Impact Study suggests that this will be a once-off levy (see Section 2. Above), however there are no clear details around this. 

Furthermore, this would be in addition to the compliance costs (NT review is inconclusive as to whether these will increase a lot or not, 

they just have different bands informed by a small sample). 
179

 Of note, industry reports that in late November 2016, NT published the Levies Bill for comment.  Industry notes that many of the 

concerns and uncertainties raised by business have been addressed and dealt with in  the draft Bill,  indicating the willingness by NT at the 

time to engage in meaningful consultation with industry stakeholders. 
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the pilot sample of companies spoken to mentioned that they couldn’t even begin to start 

costing the time their executives already spend on compliance issues. Due to the length of 

time and delays in the legislation many of the company executives feel a sense of policy 

fatigue. 180  

 

The uncertainty inherent in the FSR Bill has been seen to be a major deterrent to 

investment. “We still have concerns in that the potential impact on investors not having 

certainty and being subject to a rapidly changing landscape creates an unattractive 

investment environment not only for local investors, but also makes South Africa a less 

attractive investment destination in respect of listed entities, including those whose 

subsidiaries include financial institutions.”  

 

While the quantity of consultation conducted by Government may have been extensive, 

concerns raised indicate that the process could have been more efficient on specific issues 

prior to presenting the Bill to parliament in late 2015. The constitutional concerns delayed 

much of the detailed deliberation into late 2016 and pushed back the timeframe for 

implementation. In the absence of the Levies Bill that was published for comment in late 

November 2016, which addressed many of the concerns raised by business, this created 

uncertainty for the way forward, including given that this is a first step for finalising other 

related processes such as the new solvency (SAM) regime. Industry representatives indicate 

that the process has been slow, unclear, with continual changes in the deliberation process. 

There has been scepticism around the process being concluded, as envisaged by the end of 

2016 or early 2017. Overall the process is seen to be dragging on endlessly. In addition, 

given that the implementation of the Bill is a 2-phase process i.e. Phase 1 is about setting up 

the regulators and Phase 2 is about the alignment of the regulations at a sectoral level, 

there is uncertainty about when implementation will occur; further highlighting that the 

implementation of the “Twin Peaks” approach may have operational, investment and 

growth ramification for years to come.  

 

Key Messages  

• Due to the quantum of regulation and legislation under review/consideration 

significant delays are still envisioned into the future, resulting in unclear operational 

ramifications to industry.  

• Industry’s view suggests that South Africa appears to be leading the curve 

internationally without taking full consideration and diligence as to whether the 

“Twin Peaks” framework is necessary to an already well regulated and sound 

industry.  

• Interviews with industry experts suggest that to avoid continued and future 

uncertainty impacting negatively; proper problem identification backed by empirical 
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 These concerns however have been addressed by the NT in the Levies Bill that was published for comment in late November 2016 and 

comments have been submitted by industry to NT in this regard. 
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evidence needs to be conducted prior to any new policy intervention and industry 

engagement to determine whether a policy  intervention is required, or whether 

market forces are already leading institutions to effect changes  

• Timeframes need to be realistic with due consideration to the effort and resource 

requirements necessary to fully review and comment on the regulation proposed 
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Retail Distribution Review  
 

Objective and Purpose  

 

In 2014 the Financial Services Board (FSB) released its Retail Distribution Review Report to 

outline a series of regulatory reform proposals. “The review was undertaken in response to 

the fact that, despite the significant progress achieved through the Financial Advisory and 

Intermediary Services (FAIS) Act in raising intermediary professionalism, improving 

disclosure to clients and mitigating certain conflicts of interest, significant concerns about 

poor customer outcomes and mis-selling of financial products remain. The review proposed 

a more proactive and interventionist regulatory approach with a shift away from a purely 

rules-based compliance approach to one that also sees the introduction of a set of 

structural interventions designed to change incentives, relationships and business models in 

the market in a way that supports the consistent delivery of fair outcomes to customers.”181 

 

Following consultation with the industry, FSB released an updated status document in 2015 

that sought to take into account the comments received through the consultation process. 

In line with the Twin Peaks rationale, this Bill serves to separate prudential versus market 

conduct issues related to the financial sector. Specifically, within this Act, this is around 

removing a conflict of interest that exists when financial advisors provide advice to their 

clients. It introduces a change from advisors charging a commission to rather having a clear 

fee structure for the advice services being provided. This approach seeks to ensure that the 

consumer knows what s/he is paying for.  

 

The 2015 RDR paper puts forward 55 specific regulatory proposals aligned to the broader 

reform of financial regulation in terms of the Twin Peaks regulatory model (specifically 

related to the market conduct peak focusing underlined by the Treating Customers Fairly 

principle; RDR is linked to Outcome 4: “Where advice is given, it is suitable and takes 

account of customer circumstance.”). The proposals fall into 3 categories: i) Proposals 

relating to types of services provided by intermediaries; ii) Proposals relating to 

relationships between product suppliers and intermediaries; and iii) Proposals relating to 

intermediary remuneration. 182 

 

The affected parties are consumers, providers of financial services and financial advisors.183  

 

The final RDR proposals, informed by the consultation process, will be phased in as the Twin 

Peaks legislative architecture evolves: 

 

                                                           
181

 Financial Services Board Retail Distribution Review Report 2014: p1.  
182

 https://www.sablog.kpmg.co.za/2015/05/retail-distribution-review-rdr/  
183

 http://www.fin24.com/Money/Investments/be-prepared-for-financial-advice-fees-20160122  
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• Phase 1 (Priority proposals): Changes will be made within the current regulatory 

framework – between close of comment and promulgation of Financial Sector 

Regulation Act (end 2015). 

• Phase 2: Changes post effective date of Financial Sector Regulation Act – estimated 

during the course of 2016. 

• Phase 3: Changes post effective date of future overarching “Conduct of Financial 

Institutions Act”184 – estimated in course of 2017.185 Finalisation of the Financial 

Sector Regulation (FSR) Bill will pave the way for the Conduct of Financial Institutions 

Act (“COFI”) which will ultimately replace the FAIS Act (Financial Advisory and 

Intermediary Services Act, 2002 (Act No 37 of 2002)186. A market conduct policy 

framework and a draft Conduct of Financial Institutions Bill are to be released in 

2016. The bill is intended to simplify and modernise market conduct regulation. If 

these proposals are adopted, all participants in the financial sector will be affected, 

from traditional providers like banks and insurers, to relatively new entrants to the 

industry such as mobile network providers. This will ensure a level regulatory playing 

field that facilitates market innovation, strengthens competition and ultimately 

serves the customer better.187 

 

The implementation window for the Phase 1 proposals (14 of the 55) was intended to be 

between the close of the period for comment on the RDR (March 2015) and the effective 

date of the Financial Sector Regulation (FSR) Act. At the time the RDR was published, the 

effective date of the FSR Act was anticipated to be in the second half of 2015. This timing 

has shifted, and a revised version of the FSR Bill was tabled in Parliament on 27 October 

2015, with promulgation expected in late 2016. The Phase 1 proposals are to be effected 

within the existing regulatory framework, using existing subordinate legislative and 

administrative powers. 188 
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 This Act will fully implement the TCF principles.  
185

 http://www.moonstone.co.za/rdr-update-19-may-2015/  
186

 https://www.fsb.co.za/NewsLibrary/FAIS%20Newsletter%2017.pdf (p9 of the newsletter) 
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 Page 171 Budget Review 2016 : Annexure D - 

http://www.treasury.gov.za/documents/national%20budget/2016/review/Annexure%20d.pdf  
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 Status Update: Retail Distribution Review Phase 1 Report. Pages 1 & 2.  



 

 

 

The graphic below succinctly captures the 

to date.  

 

Source: https://home.kpmg.com/content/dam/kpmg/pdf/2016/06/RDR

 

Concerns Raised  

 

Whilst the industry agrees in 

amendments, it is the practical implementation implications thereof that are problematic 

and that cause them to question whether the ultimate results will be those originally 

intended. 

 

With a key tenet underlying the focus of the RDR being to advance government’s objective 

under the Twin Peaks regulations of “Treating Customers Fairly”, industry highlight their 

challenge around how to “evaluate and apply the proposed ‘principle

Uncertainty is created in that there is a lack of clarity around what would be deemed as 

‘fair’ in a particular situation. Furthermore, there is a difficulty around reconciling the 

requirements for “full disclosure” and “simple language”. 

 

“RDR will affect the whole distribution of the industry and has enormous implications to the 

development, sale and management of products

the real risk of RDR translating into significant additional costs that they will have to b
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 Submission/consultation 

The graphic below succinctly captures the 2015 RDR path, including the delays experienced 

Figure 3: RDR Road Map (KPMG) 

https://home.kpmg.com/content/dam/kpmg/pdf/2016/06/RDR-Roadmap.pdf  

Whilst the industry agrees in principle with the rationale behind the proposed regulatory 

amendments, it is the practical implementation implications thereof that are problematic 

and that cause them to question whether the ultimate results will be those originally 

tenet underlying the focus of the RDR being to advance government’s objective 

under the Twin Peaks regulations of “Treating Customers Fairly”, industry highlight their 

challenge around how to “evaluate and apply the proposed ‘principle-based’ legislation”

Uncertainty is created in that there is a lack of clarity around what would be deemed as 

‘fair’ in a particular situation. Furthermore, there is a difficulty around reconciling the 

requirements for “full disclosure” and “simple language”.  

ect the whole distribution of the industry and has enormous implications to the 

development, sale and management of products”189. Overall insurers are concerned about 

the real risk of RDR translating into significant additional costs that they will have to b
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which may result in some providers exiting the industry, as well as stunt business growth 

and hamper innovation thus “not achieving any meaningful benefits
190”.  

 

Given the significant impact of these proposals it creates major uncertainty in the industry, 

especially as clarity on many of the proposals are still outstanding given that the finalisation 

is dependent on other regulatory processes being finalised, namely the FSR and CoFi Acts. A 

two to three-year implementation timeline is expected and as a result investment in 

distribution/marketing related activities have been currently avoided or approached with 

caution as the regulatory landscape, at the time of this investigation, remained in 

abeyance.191 

   

Key Messages   

 

• The Retail Distribution Review puts forward a number of regulatory proposals. There 

is much uncertainty related to the specifics of the proposals e.g. what would be 

deemed fair treatment in a specific situation. Industry see the proposed approach as 

ideological with the practical implementation aspects remaining very unclear. There 

is concern regarding the impacts the regulatory proposals will have on them e.g. 

what costs could be incurred, whether some industry players would go out of 

business etc. In addition, the timeframes for implementation are unclear given that 

they are linked to other key legislative processes that are yet to be concluded. These 

elements of uncertainty therefore have an adverse impact on decisions being made 

by the industry “including investing in future growth, which in turn does not bode 

well for key policy imperatives such as economic growth and employment.”  

  

                                                           
190

 Submission/consultation 
191 Technical work, consultation processes and review of extensive stakeholder inputs continued throughout 2016.  In late December 

2016, the FSB provided an updated 2016 RDR paper to provide clarity on the status of specific regulatory instruments to give effect to RDR 

Phase 1 and proposals to be implemented in RDR Phases 2 and 3, including planned technical work. 

https://www.fsb.co.za/NewsLibrary/FSB%20Retail%20Distribution%20Review%20Status%20as%20at%20December%202016.pdf 
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Annexure: Treating Customers Fairly (TCF) 

 

One of the main tenets of the Twin Peaks regulatory approach relates to the concept of 

Treating Customers Fairly.  

 

In conjunction with the revised Financial Sector Regulation Bill, the National Treasury issued 

a discussion document called ‘Treating Customers Fairly in the Financial Sector: a market 

conduct policy framework for South Africa’, in December 2014. The Financial Sector 

Conduct Authority (FSCA) will implement and supervise this policy192. In the document, 

Treasury outlines plans to introduce a Conduct of Financial Institutions (CoFI) Act that will 

regulate the conduct of financial institutions in the way they are currently regulated through 

various laws, such as the Insurance Acts, the Pension Funds Act, the Collective Investment 

Schemes Control Act (Cisca) and the Financial Advisory and Intermediary Services Act. The 

Conduct of Financial Institutions (CoFI) Act will be introduced to focus on customer 

outcomes and to empower the FSCA to take remedial action if poor conduct practices occur. 

This Act will fully implement treating customers fairly (TCF) principles the FSB has adopted 

in regulating financial institutions within the existing laws. 193 

 

The document acknowledges that current consumer protection laws do not go far enough. 

It states that modern conduct regulators focus on what the financial services sector delivers 

to you and increasingly makes judgments on what is fair, rather than just what complies 

with the law. This goes beyond responding to your complaints and identifying poor practices 

of which you may not even be aware. 

Treating Customers Fairly (TCF) is an outcomes based regulatory and supervisory approach 

designed to ensure that specific, clearly articulated fairness outcomes for financial services 

consumers are delivered by regulated financial firms194.   

 

Firms are expected to demonstrate that they deliver the following 6 TCF Outcomes to their 

customers throughout the product life cycle, from product design and promotion, through 

advice and servicing, to complaints and claims handling – and throughout the product value 

chain: 
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 https://www.10x.co.za/publications/update-on-twin-peaks-and-treating-customers-fairly/  
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 http://www.iol.co.za/business/personal-finance/financial-planning/financial/new-laws-to-be-tough-on-providers-1795135  
194

 http://www.banking.org.za/consumer-information/legislation/treating-customers-fairly  



109 

 

 

 

Box 4: TCF Outcomes 

TCF Outcome 1: Customers can be confident they are dealing with firms where TCF is 

central to the corporate culture 

TCF Outcome 2: Products & services marketed and sold in the retail market are designed 

to meet the needs of identified customer groups and are targeted accordingly 

TCF Outcome 3: Customers are provided with clear information and kept appropriately 

informed before, during and after point of sale 

TCF Outcome 4: Where advice is given, it is suitable and takes account of customer 

circumstances 

TCF Outcome 5: Products perform as firms have led customers to expect, and service is of 

an acceptable standard and as they have been led to expect 

TCF Outcome 6: Customers do not face unreasonable post-sale barriers imposed by firms 

to change product, switch providers, submit a claim or make a complaint195. 

These outcomes are aligned to the General Code of Conduct196:  

TCF Outcome 1 – Principle of Culture & Governance 

TCF Outcome 2 – Principle of Product Suitability 

TCF Outcome 3 – Principle of Disclosure 

TCF Outcome 4 – Principle of Suitable Advice 

TCF Outcome 5 – Principle of Performance and Service in line with expectations 

TCF Outcome 6 – Principle of Claims, Complaints & Changes 

Timing of Promulgation and Implementation: It is anticipated that this will be tabled in 

Parliament in 2016, and implemented in 2017.197 
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 http://www.banking.org.za/consumer-information/legislation/treating-customers-fairly  
196

 https://www.masthead.co.za/treating-customers-fairly/  
197

 https://www.10x.co.za/publications/update-on-twin-peaks-and-treating-customers-fairly/  
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Authenticated Collections (Insurance)  
    

Objective and Purpose  

 

In the 2014/15 financial year the South African Reserve Bank issued terms of reference 

(ToR) for the Payments Association of South Africa (PASA)198 and relevant stakeholders to 

develop authentication options for Early Debit Orders (EDOs). These options should give 

customers the opportunity to acknowledge upfront future-dated debits through an 

electronic authentication process. The main benefits are strengthening mandates and 

ensuring a ‘secure debit’ approved by the paying customer. This initiative, known as “The 

Authenticated Collections Project”, is essentially aimed at addressing “debit order abuse” 

and “will enhance the safety and efficiency of the system in a substantial way – by reducing 

the number of unauthorised debit orders being processed by companies as well as 

consumer disputes being processed with “no authority to debit”.199 In recent years there 

have been an increasing number of disputes that have arisen with respect to the Non-

Authenticated Early Debit Order (NAEDO) system that provided debit order authentication 

using a paper-based or voice mandate.200 “The Authenticated Collections project introduces 

new criteria for collecting money in the Early Processing Window. This means that from a 

certain date, only Authenticated Debit Orders will be processed in the Early Processing 

Window and all other Debit Orders later in the day. Project consumers will in future know 

exactly which Debit Orders will be processed from their bank accounts in the Early 

Processing Window and will have the comfort that no additional unauthorised or rogue 

Early Debit Orders will be processed. PASA believe that this will go a long way to curbing 

illegitimate debit orders, complaints and ultimately fraud.” 201 

 

The expected implementation date for the system was moved from June 2015 to the last 

quarter of 2016 as the process took longer than anticipated202. The PASA website states that 

“All new early Debit Orders must be authenticated electronically as from 1 October 2016. 

However, the South African Reserve Bank (SARB) has approved a migration phase that 

allows companies to accommodate existing or current mandates that are processed in the 

Early Processing Window for a limited period.  The agreed deadlines for these current 

mandates are as follows: 

• 30 June 2017 for NAEDO, with some exceptions; and 

• 30 June 2019 for AEDO”203. 
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 The Payment System Management Body is recognised by the South African Reserve Bank (SARB), in terms of the National Payment 

System Act of 1998. It is mandated to organise, manage and regulate the participation of its members in the payment system. 
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 http://www.pasa.org.za/home/2016/03/15/news  
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 SARB: Annual Oversight Report National Payment System Department 2014/15. Section 7. Page 7.  
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 http://www.pasa.org.za/home/2016/03/15/news  
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 SARB: Annual Oversight Report National Payment System Department 2014/15. Section 7. Page 7.  
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 http://www.pasa.org.za/home/2016/03/15/news  
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According to KPMG, “to enable this initiative to take legal effect, the SARB will issue a 

directive stipulating the conduct required under this process. From the implementation 

of the Authenticated Collections system, the industry will have approximately 9 months to 

move to the Authenticated Collections model”204.  

 

Concerns Raised  

 

Whilst there appears to be in principle agreement with the rationale for the new system, 

the practical implications of its implementation are at the core of the concerns raised by the 

industry.  

 

One of the submissions summarises this succinctly:  

 

“At this stage, there is no way of authenticating payments for non-face to face transactions 

(e.g. purchases over the phone). The reality is that much of the mass market does non-face 

to face transactions (insurance and other transactions). If AC is implemented in its current 

form on 1 October 2016 and the current NAEDOS (Non-authenticated early debit order 

system) debit order collection system is dropped for new business from that date (as 

proposed) then large numbers of transaction will no longer happen efficiently and this will 

significantly impact economic growth and hamper financial inclusion of the mass market.” 

 

The industry lists a number of concrete operational challenges that it would be facing as a 

result of the new system, which would adversely affect its ability to function effectively and 

efficiently. It is anticipated that the costs involved in utilising the new authentication 

systems will be high given that current charges are already high205. Uncertainty remains 

related to the timeframe of implementation. Whilst PASA has been clear about the 

timelines it appears that with the phasing in period allowed, the Banks need to be clearer 

around practical implementation timelines. In addition, the introduction of the new system 

will alter the current level playing field in that some providers will be more incentivised to 

authenticate than others. It is also expected that the number of unpaid premiums would 

increase, which would result in reduced insurance cover in the low to middle income 

market. These issues combined would likely negatively impact growth and investment in the 

sector. 
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 https://home.kpmg.com/content/dam/kpmg/pdf/2016/07/za-authenticated-collections-2.pdf  
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 “NAEDOS is already exorbitantly expensive with NAEDOS charges often amounting to a double digit portion of the premium being 

collected” 
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Key Message   

 

• Whilst the rationale for strengthening the current Debit Order collection system is 

sound, the concerns from the industry stem from the implementation implications 

and the operational challenges they will be facing as a result. It is anticipated that 

the effect on investment and employment in the sector will be negative given that 

implementation costs will be high and there will be reduced insurance cover in the 

low to middle income market.  
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Long Term Insurance Act   
 

Objective and Purpose  

 

Seemingly in line with the Twin Peaks’ objective of treating the consumer fairly, certain 

sections of the Long-term Insurance Act will be replaced by the Insurance Bill that is due out 

in 2016. The submissions made by BLSA members with respect to sections of the Long Term 

Insurance Act that are problematic relate specifically to the following:   

 

Second Draft Demarcation Regulations made under section 72(2b) of Long-Term Insurance 

Act, No. 52 of 1998:  

 

In line with its Twin Peaks objectives, specifically related to improving market conduct, the 

SA Government aimed to publish final regulations early in 2016 to demarcate medical 

schemes and health insurance products. This sought to propose parameters for health 

insurance products to preserve the principles of social solidarity and cross-subsidisation 

embedded in medical schemes206. According to the National Treasury (“NT”) and the 

Department of Health (“DoH”) the earlier publication had already been postponed: “The 

Final Demarcation Regulations will specify which types of health insurance policies are 

permissible under the Long-term Insurance Act, No. 52 of 1998 (“LTIA”) and Short-term 

Insurance Act, No. 53 of 1998 (“STIA”), and accordingly excluded from regulation under the 

Medical Schemes Act, No. 131 of 1998, despite such health insurance policies meeting the 

definition of the business of a medical scheme”207.  

 

Two drafts of these regulations have been released to date. The final version was expected 

for release in early 2016, but this does not seem to have happened. 

 

Section 45 - Prohibition on inducements 

As per Section 45 of the Bill: 

“No person shall provide, or offer to provide, directly or indirectly, any valuable 

consideration as an inducement to a person to enter into, continue, vary or cancel a 

long-term policy, other than a reinsurance policy”208. 

 

These regulations appear to have been in effect since the Act was passed in 1998. 
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 Budget Review 2016: Annexure D, page 171. 

http://www.treasury.gov.za/documents/national%20budget/2016/review/Annexure%20d.pdf  
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 http://www.treasury.gov.za/comm_media/press/2014/2014121901%20-%20Demarcation%20update.pdf  
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 56 No 19276 GOVERNMENT GAZE7TE, 23 SEPTEMBER 1998. Act No. 52.1998 LONG-TERM INSURANCE ACT, 1998. Page 56.  
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Concerns Raised  

 

Regarding the proposed Demarcation Regulations, the overarching concern is that they are 

not practical given the reality on the ground and are anti-competitive.  Similar views are 

expressed with respect to Section 45 of the Long Term Insurance Act that prohibits 

“inducement”. Over-regulation and the creation of an uneven playing field are seen to be 

adversely affecting the ability of the industry to function effectively. For example, one 

cannot bundle other benefits with insurance to attract clients or retain clients, whereas 

other financial services institutions can do this. Furthermore, the FSB has, recently, taken an 

approach that certain discounts / insurance benefits would be inducement. Examples cited 

here include: the ability to sell hospital cash products but not refer to a hospital in the 

marketing and the inability to price based on age – a basic insurance concept.   

 

The cost of complying with existing and proposed regulations is significant, particularly given 

that it is first world legislation (and often ahead of what is happening in Europe and the UK). 

This makes it even more difficult to provide affordable products to the mass market where 

the need is greatest and the growth potential is highest. The costs related to the time spent 

by senior management “looking at, commenting on and planning for the impact of draft 

legislation” is problematic. These challenges adversely affect the ability of the industry 

players to focus on growth and investment.  

 

The submissions also highlight concerns related to the uncertainty of what will be contained 

in the final version of the Demarcation Regulations, for example. There have already been 

two drafts of the regulations and the final version is awaited, but there is still not certainty 

on what it will contain.  The process has been protracted with the initial drafts being 

delayed given the overwhelming number of comments/concerns raised in the consultation 

process that needed to be dealt with. There is hope that some of the non-starter proposals 

that were still in the second draft of the document will have been addressed in the final 

version. 

 

Key Messages   

 

• Proposed regulations are ambitious given the local context and are not taking into 

account the realities on the ground. For example, with respect to the proposed 

Demarcation regulations, it is not clear to what extent Government (National 

Treasury/Department of Health) has really appreciated the effect these regulations 

will have on the affected industries. 

• As a result, the costs of compliance, in both financial and non-financial (e.g. 

management time) terms, is high and results in the industry not being able to focus 
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on growth and investment, including with respect to providing affordable products 

to the mass market where there is most need.  

• Consultation process has resulted in numerous drafts, but there is still uncertainty as 

to whether industry concerns will have been addressed in the final versions.  
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Insurance Bill, 2016   
  

Objective and Purpose  

 

Again in line with the Twin Peaks regulatory framework objectives, with respect to 

prudential reform Parliament was asked to consider an Insurance Bill to implement 

international standards for insurers. The bill provides a consolidated legal framework for the 

prudential supervision of the insurance sector that is consistent with international 

standards. It seeks to consolidate existing insurance legislation and facilitate financial 

inclusion through a micro-insurance framework. 209 

 

The Bill also seeks to “replace and consolidate substantial parts of the Long-term Insurance 

Act, No. 52 of 1998 and the Short-term Insurance Act, No. 53 of 1998 relating to prudential 

supervision. The Bill will give effect to the outcomes of a number of policy projects 

undertaken over the past few years such as the Solvency Assessment and Management 

(“SAM”) framework. SAM is a risk-based prudential supervisory framework which seeks to 

improve policyholder protection and contribute to financial stability through aligning 

insurers’ regulatory capital requirements with the underlying risks of the insurer. It also 

gives effect to the National Treasury's Micro-insurance Policy Document210.” 

  

The Minister of Finance tabled the Insurance Bill, 2016 (“the Bill”) in Parliament on 28 

January 2016. The Bill was approved by Cabinet at its meeting of 4 November 2015. The Bill 

was first approved by Cabinet on 15 April 2015 and published for public comment on 17 

April 2015. 211.” Whilst the Bill was meant to come into effect in January 2016, it has not yet 

done so and the timelines for enactment are unclear.  There was no mention of timeframes 

in the Budget Review 2016 released in February this year and no clarity appears to be 

forthcoming from the Government. 

 

Concerns Raised  

 

Along with the Twin Peak Bills and the Retail Distribution Review, the Insurance Bill is seen 

to be introducing measures that will have serious operational implications for the insurance 

sector. Given the volume and comprehensive nature of the regulatory changes being 

introduced across the board, insurers are finding their capacity to implement these changes 

constrained. The regulators appear to be encountering similar challenges and so the overall 

pace of implementation is slow.  

                                                           
209

 Budget Review 2016: Annexure D, page 171. 

http://www.treasury.gov.za/documents/national%20budget/2016/review/Annexure%20d.pdf  
210

 Media Statement : Tabling of the Insurance Bill 2016. Issued by: National Treasury and Financial Services Board. Date: 1 February 2016 
211

 Media Statement : Tabling of the Insurance Bill 2016. Issued by: National Treasury and Financial Services Board. Date: 1 February 2016 
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An overriding concern is that there is much uncertainty with respect to the timeframes 

related to the Insurance Bill given the intricate link with other legislative processes. The 

enactment of the Insurance Bill is dependent upon that of the Financial Sector Regulation 

(Twin Peaks) Bill, which itself faces much uncertainty. When the Bill was first published in 

2015, an implementation date of the SAM was set at 1 January 2017. Given that there is still 

no clarity around when the Insurance Bill will be enacted, it is felt that the SAM 

implementation date is potentially unrealistic. An outcome of this uncertainty is that the 

industry is finding it difficult to plan in the absence of a clear legislative roadmap that 

adheres to deadlines. In addition, much time and energy are being expended on the 

regulatory process. This puts more pressure on the limited capacity that exists and detracts 

from the ability to focus on “strategic investment and growth” both time and fund-wise. 

 

Key Messages  

  

• Volume and complexity of regulatory changes proposed is putting pressure on 

limited capacity within the industry and government, which is negatively impacting 

on ability to meet proposed timelines and plan for strategic investment and growth.  
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List of Abbreviations 

ARA Industry Association for responsible alcohol use 

ASASA Advertising Standards Authority of South Africa 

BLSA  Business Leadership South Africa 

BUSA  Business Unity South Africa 

CGSA Consumer Goods Council South Africa 

CPA Consumer Protection Act 

DAFF Department of Agriculture, Forestry & Fisheries 

DoH Department of Health 

DoJ & AC Department of Justice & Constitutional Development 

DTI Department of Trade & Industry 

FMCG Fast-moving Consumer Goods 

GMP Good Manufacturing Practice 

IMC Inter-Ministerial Committee 

NDP National Development Plan 

NLA National Liquor Act 

NLPC National Liquor Policy Council 

NLR National  Liquor Regulator 

NT National Treasury 

OECD Organisation for Economic Cooperation & Development 

SAPS South African Police Services 

SARS South African Revenue Services 

WHO World Health Organisation 
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Section 3:  Consumer Goods 

 

Introduction  
 

The following report, focusing on regulations pertaining to the Consumer Goods thematic 

area, is based on a detailed analysis of the submissions received from the business 

members, follow-up interviews, and a desk review.  The review is targeted only to the list of 

impediments identified from the BLSA and BUSA call to members, which in the Consumer 

Goods thematic area, are listed as follows: 

 

• Draft Regulations on Labelling and Advertising Foodstuff Regulation No R429 

• Liquor Licensing Regulations 2013 & National Liquor Norms and Standards 

 

In an attempt to reduce obesity by 10% by 2020 and promote a more health-conscious 

society, the Department of Health (DoH) has sought to align its regulatory framework with 

international norms espoused by the World Health Organisation.  In this regard, the 

Department of Health released a draft set of regulations and guidelines R429 relating to the 

labelling and advertising of foods.  It is noteworthy that a substantial amount of thought has 

gone into the Guidelines and the DoH is to be commended for this but the technical 

complexity of many of them are however considerable, and will have far-reaching 

implications for the Fast-moving consumer goods (FMCG) marketers, manufacturers and 

retailers.  Regulation 429 (R 429) is supported by 17 Guidelines, ranging from the very 

simple to the highly complex.  Of particular concern to industry, contained in their 

submission is Guideline 14 on Commercial Marketing of Foods to Children.  While the 

principles underpinning it are commendable their conversion into proposed legislation are 

seen to be impractical and ideologically based, and may be open to formal legal challenges 

were they to be introduced into law. The legal nature and potential for enforceability of 

content in the guidelines is questioned. 

 

Similarly, the lack of focus on enforceable solutions presented in the raft of amendments to 

liquor legislation contained in the Department of Trade and Industry’s National Liquor Policy 

are of concern.  Government has proposed tough new legislation in an effort to tackle the 

problem of alcohol abuse and alcohol related harms and its associated ills in South Africa. 

The Policy, together with the National Liquor Amendment Bill of 2016, has the potential to 

infringe on provincial legislative mandates that were upheld in a Constitutional Court ruling.  

Should the proposals contained in the Policy be implemented in their entirety, commerce, 

tourism and agriculture are industries that will be affected.  Raising the drinking age limit to 

21 years old, as proposed, may – as many experts believe – have the perverse consequence 

of increasing illicit trade in liquor by driving it further underground.  
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While the principles of encouraging more health-conscious consumers and tackling the 

challenges the country faces in respect of alcohol abuse and the resultant social-economic 

impacts are acknowledged by industry, a concern with tougher legislative amendments is 

that these often fail to address issues with the current legislation in force – that is non-

compliance with existing laws. By attempting to legislate consumers eating and drinking 

habits, government fails to acknowledge the wider problems that lead to obesity and 

alcohol abuse that need to be addressed through interventions that support the restoration 

of the family unit, consumer education and consumer-awareness programmes. 
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Draft regulations on labelling and advertising of foodstuffs 
 

Objective and Purpose  

 

The Department of Health has announced its objective to reduce obesity by 10% by 2020 

(SA is cited in their strategy report as having a high rate of mortality due to obesity)212.  

 

To assist its consumers to make healthier food choices that can positively affect their 

lifestyles, the Department of Health (DoH) has sought to align its regulatory framework with 

the international norms espoused by the World Health Organisation (WHO). In this regard 

the focus is on improving nutrition, encouraging healthy food choices, as well as ensuring 

accurate and fair labelling practices.213 South Africa, to date, has been behind when it comes 

to correct and transparent food labelling. What you may see on a food label is not always 

what you get. A conscious movement by the government to try to catch up with 

international trends to ensure that what you see is what you get, and so that consumers can 

make healthier and more informed choices, is underway.214 The food control section within 

the Department of Health is responsible for ensuring the safety of food in South Africa and 

has been leading such changes. This service is based on the basic needs of communities and 

the right of South Africans to make informed food choices without being misled.215 

 

To enable this strategic direction, the existing food labelling regulations (R.2034 of 29 

October 1993) published under the Foodstuffs, Cosmetics and Disinfectants Act, 1972 (Act 

54 of 1972), needed to be revised.  

 

“The draft Food Labelling and Advertising Regulations were published for comment in July 

2007 and after considering the large volume of comments received and further consultation 

with relevant stake holders, the Department decided to deal with the finalisation of the 

regulations in two phases”.  

 

The first phase concluded with the publication of the new regulations on 1 March 2010216. 

“These Regulations are aimed at ensuring that consumers have access to properly and 

accurately labelled foodstuffs, which will in turn assist them, among others, in making 

informed food choices. The Regulations also provides clear guidance on "do's" and "don'ts" 

regarding the information provided on the labels and in advertisements of foodstuffs, which 

will be beneficial to both consumers and manufacturers. Manufacturers of foodstuffs, both 

nationally and internationally in respect of imported foodstuffs, will be obliged to adapt 

                                                           
212

 http://parlyreportsa.co.za/health/  
213

 http://www.health.gov.za/index.php/component/content/article/133-programmes/249-food-control  
214

 http://foodstuffsa.co.za/news-stuff/food-labelling-regulations/4247-insights-into-sa-s-impending-labelling-regulations-r429  
215

 http://www.health.gov.za/index.php/component/content/article/133-programmes/249-food-control  
216

 The Minister of Health approved the new Regulations related to the Labelling and Advertising of Foodstuffs in terms of the mentioned 

Act and these were published in the Government Gazette on 1 March 2010 as Government Notice R. 146. 
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their labelling accordingly”. Implementation of these guidelines was to be from 1 March 

2011 “to provide for most of the labelling requirements included in the new regulations”. 217 

 

The second phase aimed to address issues that had not been dealt with under the first 

phase including: health claims on foodstuffs; serving sizes; the Glycaemia Index (GI) aspect; 

and determining the list of foodstuffs considered to be not essential for a healthy diet. 

These aspects had been delayed given that certain inputs were required first, including the 

development of a nutrient profiling model suitable and applicable to South African 

conditions.  

 

The aspect of advertising of food and beverages to children was also to be addressed. At the 

time the Department was awaiting the final recommendations by the World Health 

Organisation (WHO) on this matter, which were to be tabled at the meeting of the World 

Health Assembly scheduled for May 2010 for adoption.218  

 

In May 2014 the Department of Health released a draft set of regulations: “R. 429 

Foodstuffs, Cosmetics and Disinfectants Act (54/1972): Regulations relating to the Labelling 

and advertising of foods: Amendment”.219 In addition, a set of accompanying guidelines 

relating to the draft regulation (Labelling and Advertising of Foods (R429 of 29 May 2010) 

was also released. Comments were invited at the time and a period of 3 months was set for 

this. However, to date there appears to be no evidence that this process has been 

concluded.  

 

The Department of Health’s proposed amendments work toward ensuring that consumers 

are fully aware of the nutritional information pertaining to all foodstuffs and are not misled 

by ambiguous statements. The amendments essentially seek to render food labelling and 

descriptions entirely objective. The Regulations, coupled with the Consumer Protection Act, 

has placed a duty on manufacturers to fully disclose the nutritional content of foods to 

consumers. For example, “Function claims” on foods, defined in the Regulations as “a claim 

that describes the physiological role and function of a nutrient or substance in growth, 

development and normal physiological functioning of the body”, are strictly regulated and 

manufacturers may choose from a list of phrases of “permitted wording” for the particular 

nutrient or substance in respect of a which a function claim is being made. The approved 

phrases are basic and unambiguous, such as “Iron is necessary for normal oxygen transport” 

and “Selenium contributes to normal thyroid function”. 220 
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  http://www.gov.za/health-department-publishes-new-regulations-relating-labelling-and-advertising-foodstuffs  
218

 http://www.gov.za/health-department-publishes-new-regulations-relating-labelling-and-advertising-foodstuffs  
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 http://www.gpwonline.co.za/Gazettes/Gazettes/37695_29-5_Health.pdf  
220

 http://www.schindlers.co.za/proposed-amendment-to-the-foodstuffs-cosmetics-and-disinfectants-act-54-of-1972-gg-37695-29-may-

2014/  
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Similarly, “Health claims”, being “an effect on the human body, including an effect on one or 

more of the following -a biochemical process or outcome; a physiological process or 

outcome; a functional process or outcome; growth and development; physical performance; 

mental performance; a disease, disorder or condition; and oral hygiene” are subject to 

qualified food characteristics or criteria and the word “healthy” may not even be used 

without limitation. Further, foods may not claim to reduce the risk of disease in relation to 

dietary guidelines. 

 

The amendment, which was expected to attract the most attention by consumers, relates to 

weight loss claims. Foodstuffs claiming to aid weight reduction, loss, diet or slimming must 

be labelled with the words “ONLY EFFECTIVE AS PART OF AN ENERGY-CONTROLLED 

PRUDENT DIET AND AN INCREASE IN MODERATE PHYSICAL ACTIVITY” in bold, capital letters 

not less than 3mm in font height and there may be no references made to the rate or 

amount of weight loss. Detoxification benefits are considered medicinal claims and are also 

prohibited from being included on food labels. 221 

 

These regulations strive to ban any form of puffery, false and misleading labelling, 

advertising and presentation of food. They include, inter alia, the following: 222 

 

1. Prohibition of the use of the words “health” and “healthy” or any 

words/logos/pictorials with a similar meaning, except in the case of the fortification 

logo for food vehicles as regulated; 

2. Prohibition of the use of the words “wholesome” and “nutritious” or any 

words/logos/pictorials with a similar meaning; and 

3. Regulation by the State of the use of trademarks incorporating the words “fresh,” 

“natural,” “nature’s,” “pure,” “traditional,” “original,” “authentic,” “real,” “genuine,” 

“home-made,” “farmhouse,” “hand-made,” “selected,” “premium,” “finest,” 

“quality” or “best.” 

4. The draft regulations are intended to have a retrospective effect. This will deal a 

death knell to registered trademarks containing prohibited marks, as they will be 

unusable. The draft regulations clearly state that any trademark (registered or not) 

that consists of a prohibited word should never be used. 

 

Regulation 48(2) of the draft regulations further provides that there are certain statements 

that are permitted only if they comply with certain criteria. Such statements include, inter 

alia, the words “fresh,” “nature’s,” “traditional” and “original.” “Fresh” may not be used in 

relation to highly pasteurized milk or frozen or processed foods if processed ingredients are 
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 http://www.schindlers.co.za/proposed-amendment-to-the-foodstuffs-cosmetics-and-disinfectants-act-54-of-1972-gg-37695-29-may-
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125 

 

 

used. This endangers trademarks such as COUNTRY FRESH for ice cream and DEWFRESH for 

yogurt, since these products ordinarily include processed ingredients. 223 

 

Terms such as “country” or “farm” may be regarded as misleading if the food products to 

which they are applied have not been produced on what the average consumer would 

understand to be a farm. This endangers trademark registrations such as FARMFRESH for 

high-temperature pasteurized milk and FARMHOUSE for ice cream. 

Any formulated food product that contains a health claim (an effect on the human body) 

will be allowed to use the trademark until May 1, 2015, provided it was registered before 

May 1, 1995. If it was registered after May 1, 1995, use will be prohibited from the date of 

implementation of the regulations, meaning an immediate prohibition on the use of such 

trademark. 224 

 

The draft regulations aim to eradicate any of the prohibited words from use in registered 

and unregistered trademarks. The draft regulations, in essence, enforce the innate purpose 

of a trademark, which is the ability to distinguish the source of products or services. 

 

Trade names, marks and logos may not include the words “health”, “healthy”, “wholesome” 

or “nutritious” and the words “cure”, “restore, “heal” and other medicinal or therapeutic 

claims may not be reflected on labels or advertisements of food. This means that 

manufacturers will need to amend their trademarks and logos, where relevant, to comply 

with the new Regulations. 225 

 

Following the introduction of the draft Regulations and accompanying guidelines, the 

Department of Health released its “National Strategy for the Prevention and Control of 

Obesity” in August 2015. The document draws from a joint OECD/WHO economic modelling 

study that “sought to identify which factors would be most effective in the impact of 

interventions to tackle overweight/obesity and associated risk factors (particularly 

unhealthy diets and the lack of physical activity) at the population level”. The most cost-

effective intervention was found to be fiscal measures, followed by food advertising 

regulations.226  

 

On 16 August 2016 DoH gazetted the latest draft regulations and invited the submission of 

comments, closing in 3 months from this date.227  
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These draft Regulations, in summary, provide for: 

• Categories of cosmetic products; 

• Measures to ensure the safety of these products; 

• A mandatory product information file; 

• Good manufacturing practice; 

• Prohibited substances in the composition of cosmetics; 

• Labelling requirements; 

• Product claims; 

• Advertising; and 

• Penalties. 

 

Amongst other provisions, the draft Regulations provide that no person may sell, 

manufacture or import any cosmetic that “may cause damage to human health when used 

under normal or reasonably foreseeable conditions of use”. Also, it is provided that the 

manufacturer, packer, and distributor must keep a product file for each cosmetic, and that 

the manufacture of goods must comply with Good Manufacturing Practice (GMP). Further, a 

product may not contain any prohibited substances (these are listed in the draft 

Regulations) and misleading or deceptive claims are prohibited. The draft Regulations also 

set out new criminal offences. For example, under these Regulations it is an offence to label 

a product “recommended by doctors” or to imply that a product is recommended by 

doctors.228 

 

Concerns Raised  

 

In an effort to limit the marketing of unhealthy foods to children, South Africa has been 

amending the Advertising Code of Practice since 2008. Currently these restrictions are 

limited to children who are 12 years old or younger, however DoH has set a target to reduce 

the number of people who are overweight or obese by 10 percent by the year 2020. The 

DoH has clearly stated that the policy objective is on developing a health-conscious nation. 

A key focus in this regard is to do away with harmful advertising of unhealthy substances to 

children as part of the prevention and control of obesity. The Department has been working 

with industry associations to expand the regulations accordingly. The draft regulations 

released in 2014 sought to further limit such marketing and increase the age stipulation 

from 12 and under to all school going children. According to industry bodies (Consumer 

Goods Council South Africa (CGSA) and others), they have been working with the DoH “on a 

range of initiatives through the Healthy Food Options Forum that support the manufacture 
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of, and facilitate access to, foods and non-alcoholic beverages that contribute to a healthy 

diet as part of a healthy lifestyle”. 229 

 

Despite this, the overarching concern raised by industry with respect to the draft 

Regulations, relates to guidelines around advertising to children (Guideline 14). The specific 

concern raised is that the proposed provisions seek to introduce, through a set of guidelines 

referenced in the draft legislation - but not gazetted - a ban on advertising (to children and 

persons up to the age of 18 years) of food and non-alcoholic beverages that do not meet 

certain requirements outlined in the said guideline. According to industry members, “such a 

ban will have far reaching consequences for the food industry and the marketing 

communications industry”. As a result, the Consumer Goods Council South Africa (CGSA) 

have been working with several affected industry associations to improve the current Code 

on Advertising, which is administered by the Advertising Standards Authority of South Africa 

(ASASA), to address advertising to children. In their view, the approach being considered by 

the industry in South African is aligned to approaches that have been adopted by the 

industry in various other markets. 

 

Guideline 14 relating to 'Commercial Marketing of Foods to Children’, is seen to be 

impractical and removed from the reality on the ground. Industry acknowledges that 

obesity is a problem, as is evident in the Advertising Standards Authority Code of Practice 

for Advertising to Children, which are seen as a far more pragmatic and sensible approach 

to this issue. Guideline 14 is deemed to be too ideological and practically unenforceable.  

Given that to date there has not been a single, high-profile prosecution of a food company 

under the original Regulations (R146), it is unlikely that the situation in terms of R429 will be 

any different. In addition, the argument is that to attain the policy objective of having 

healthier citizens’ needs to be part of a host of policy initiatives, not solely focused on 

regulation. In this regard, consumer education is key, as well as a better understanding of 

purchasing behaviour, among other issues. 230 231 

 

Whilst it appears that industry is attempting to work with DoH to align their various 

objectives, it is not altogether clear what the exact effect of the regulations would be on 

industry more broadly.  The following, based on a desk review, provides some potential 

insights.  

 

The draft regulations relating to the labelling of foodstuffs (R429) seek to limit the 

advertising of unhealthy foodstuffs to children. In an attempt to define unhealthy 

foodstuff, Guideline 14 of R429 defines an unhealthy foodstuff as an energy dense, nutrient 

poor food and/or non-alcoholic beverage, which is high in fat, sugar or salt. By definition, 
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almost all non-alcoholic beverages, confectionery and ‘fast food’ will fall within the ambit 

of R429. In effect, R429 and Guideline 14 prohibits the commercial marketing of unhealthy 

foodstuffs (as defined above) to any children under 18, through advertising (which includes 

product packaging, print media, in-school marketing, outdoor advertising), cross promotions 

(in which manufacturers link unhealthy foodstuffs with popular children’s movies) and 

television programme sponsorships.  

 

Guideline 14 goes further to prohibit the commercial marketing to children that 

incorporates celebrities, cartoon-type characters, puppets, computer animations or any 

similar strategy. Whilst parent and health organisations have received this positively, 

manufacturers are concerned about the proposed regulations. The new restrictions will 

severely affect briefs to advertising agencies when manufacturers launch or rebrand their 

(supposedly) unhealthy foodstuffs in South Africa. Manufacturers consider the regulations 

to be problematic, even unconstitutional, due to the extent to which they deprive 

manufacturers of their rights to use, for instance, cartoon characters that are registered 

trademarks in South Africa. It is clear that the extent of the effect of R429 will not only be 

felt by South African manufacturers, but by international companies, who have business 

interests in South Africa.”232 

 

Law firms have warned that the regulations may be used as a way for competing Fast-

moving consumer goods (FMCG) marketers to object to each other’s non-compliance with 

the regulations. These complaints are an alternative means, for example, (or may even be 

an additional cause of action in some instances) to potential competitor complaints based 

on the ASASA (Advertising Standards Authority) Code and/or the CPA (Consumer Protection 

Act). FMCG marketers will need to evaluate whether their brands comply with the current 

regulations, and the proposed new regulations by re-thinking brand names or trademarks 

including slogans and catch phrases (that, for example, include potential health claims such 

as, hypothetically, "BE-WELL" or "NUTRI-SHAKE” in relation to, perhaps, processed and 

sugar-loaded products), as well as pictorial and literary content including ingredients listings 

and food origin references, for example. The practical difficulties they face are that often 

certain goodwill inheres in big brand names that have gained repute over time and have a 

loyal and established customer base, so big changes may not be welcome or easy to 

implement. A challenge therefore will be to maintain brand equity whilst being compliant 

with new food labelling regulations. FMCG marketers will need to keep abreast of the 

impending regulatory changes to ensure that the information and brand specific material 

included on their labels are likely to be compliant with the regulations that are relevant to 

them. This will also be aligned with the trend in growing consumer pro-activeness when it 

comes to making informed food related choices.233 
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Along with the draft regulations published in 2014, the DoH published a detailed set of 

guidelines to assist in the interpretation and compliance with the new regulations.234 The 

legal nature and potential for enforceability of content in those guidelines has been 

questioned by industry and industry experts. With the publication of the revised draft 

regulations in 2016, presumably a revised draft of the guidelines is to follow, which will 

provide further clarity on the major areas of concern (such as the regulations and guidelines 

that relate to marketing of foods to children, religious certifications, changing well-known 

trademarks, etc).235  

 

The FMCG industry is particularly affected, including retailers. Retailers have to ensure that 

their suppliers comply with regulatory controls, such as country of origin, expiry dates and 

religious certification, to avoid recalls of product off their shelves by DoH Inspectorates. The 

draft R429 Regulations, for example, currently makes provision for religious certifications, 

but states that if products that carry these certifications are for sale, suppliers must also 

ensure that the same/similar products that are not so certified are available for sale, so 

customers can make informed choices on the products they can opt for. Whether 

adherence to this regulation is viable or not for suppliers/retailers operating in this space, 

remains to be seen. In other areas consumers are driving the labelling changes, for example 

with respect to genetically-modified ingredients.236  

 

As highlighted in the previous section, manufacturers will also need to amend their 

trademarks and logos, where relevant, to comply with the new Regulations.237 

 

Other concerns raised with respect to the new Regulations relate to a lack of policy 

coherence. For instance, an article the 2016 SA Health Review notes that there is a lack of 

policy coherence between the dti, the National Treasury and the Department of Health 

when it comes to aligning issues such as nutrition and investment.  The article states “one 

such example is the contradiction between our national trade and investment policy and 

our national health policy, with trade and foreign direct investment promoting the influx of 

large amounts of processed foods and sugary beverages, giving free rein to fast food 

companies.” The tax on sugary drinks should be “part of a wider approach to obesity that 

includes for example, food labelling, advertising regulations, reformulation of foods and 

drinks by industry and consumer-awareness programmes as well as possible subsidies on 

healthy foods”. 238   
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Key Messages   

 

• The Department of Health has announced its objective to reduce obesity by 10% by 

2020 (SA is cited in their strategy report as having a high rate of mortality due to 

obesity) and the key argument will be whether government is going about it the 

right way239. To assist its consumers to make healthier food choices that can 

positively affect their lifestyles, the Department of Health (DoH) has sought to align 

its regulatory framework with the international norms espoused by the World Health 

Organisation. 

• The South African Food Labelling Regulations (R146/2010) were published in the 

Government Gazette, 1 March 2010. On 29 May 2014, an amendment to the South 

African Food Labelling Regulations, R429/2014 was published and opened for 

comments. In August 2016, a revised version of the draft Regulations was published 

for comment with the period for submissions aimed to close in November 2016. It 

remains unclear to what extent this new draft has addressed the concerns raised in 

relation to the previous draft. 

• Government seems to be set on introducing a slew of measures to meet their 

objective of having healthier citizens. Overall, the regulations introduced strive to 

ban any form of puffery, false and misleading labelling, advertising and presentation 

of food. The aim is to ensure that consumers are fully aware of the nutritional 

information pertaining to all foodstuffs and are not misled by ambiguous 

statements. Key to these has been more stringent advertising regulations related to 

the food and beverage with respect to children as a target market. Another related 

policy initiative has been the introduction of a tax on sugary beverages by National 

Treasury. Together these have sparked a vocal response in the media from industry 

and other relevant parties.  

• In relation to the draft Regulations, Industry is particularly concerned with respect to 

the guidelines around advertising to children (Guideline 14). The specific concern is 

that “these proposed provisions, seek to introduce, through a set of guidelines 

referenced in the draft legislation, but not gazetted, a ban on advertising (to children 

and persons up to the age of 18 years) of food and non-alcoholic beverages that do 

not meet certain requirements outlined in the said guideline”. According to industry 

associations, “such a ban will have far reaching consequences for the food industry 

and the marketing communications industry”. CGSA is working with affected 

industries to engage the Advertising Authority of South Africa (ASASA) to improve 

the current Code on Advertising drawing from experiences elsewhere. Whilst 

Guideline 14 has been described as “ideologically-driven and impractical”, whereas 

the Code on Advertising is perceived as the opposite, it is unclear to what extent 

industry can continue to revise the Code to align with Guideline 14 given the 
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inherent difficulties in its practical application. It is also not clear at this stage 

whether the introduction in 2016 of a new draft of the Regulations has provided a 

more practical approach.  

• The formulation of these Regulations also introduces a similar trend as seen in other 

regulation across other industries. Whilst the underlying policy rationale may be 

entirely sound and accepted by Industry, to reduce levels of obesity, the regulations 

introduced to effect such changes do not necessarily take into account practical on 

the ground realities, including commercial impacts and enforcement challenges.  In 

addition, it is felt that Government’s response is too dependent on introducing only 

regulatory measures rather than seeking to improve consumer education and 

changing consumer behaviour through other policy measures.  A more coherent, 

comprehensive package of Government initiatives is required.  

• On the surface it would appear that there is some level of policy coherence between 

National Treasury (NT) and the Department of Health (DoH)240 in terms of regulating 

health but not with the Department of Trade and Industry (dti) who continue to 

entice investment in industries that the NT and DoH measures seem to be 

discouraging. A key example of this is the recent sugar tax imposed by National 

Treasury that will come into effect in April 2017. Government appears to be sending 

investors mixed messages.  
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Liquor licensing regulations 
 

Objective and Purpose  

 

Post 1994, the South African government started to consider the legislative framework 

related to the liquor industry particularly with respect to production and distribution of 

liquor. Government also considered how much alcohol was being consumed in the country. 

As a result there was a need to put an end to illegal practices within the industry and to 

endorse an approach to economic and social policy that would balance the broader benefits 

of liquor trading and the harmful effects of liquor use. This resulted in Government (the dti) 

moving towards the introduction of a new legislative framework to regulate the liquor 

industry, spanning a number of years (see Annex for timeline). A policy framework was 

approved in 1997 that sought to regulate the registration of liquor and create enforcement 

structures to enforce the liquor legislation. The policy outlined the new approach to liquor 

legislation and sought to address the socio-economic disparities and constraints. 

 

In 1998, the Department of Trade and Industry (dti) tabled a Liquor Bill to Parliament 

proposing, amongst others, to change the existing system of liquor regulation and replace it 

with a rigid three-tier based liquor regulation system. Due to concerns regarding provincial 

and national competence, the Bill was subsequently referred to the Constitutional Court for 

constitutional certification. The Constitutional Court found certain aspects of the Liquor Bill 

to be unconstitutional. To this end, the Constitutional Court ruled that the national 

government (through the dti) had not succeeded in justifying its intervention in so far as the 

regulation of retail sale and micro manufacturing of liquor was concerned. The Court ruled 

that the dti however, made a case in justifying its intervention in creating national systems 

of registration for manufacturers and distributors of liquor. The zoning of business and 

other issues relating to liquor licensing such as trading hours, however was said to remain a 

local government competency. It was on the basis of this Constitutional Court ruling that the 

dti acquired exclusive regulation competence over macro manufacturing and distribution of 

liquor. Provinces would exclusively hold the regulation competence over micro 

manufacturing and retail sale of liquor. Following extensive consultation with relevant 

stakeholders, the Liquor Act, 2003 was promulgated on 13 August 2004. The Act repealed 

the 1989 Act only in those provinces that have enacted and promulgated their own 

provincial legislation. To date, only the Western Cape, KwaZulu-Natal and Northern Cape 

provinces have promulgated their provincial legislation in line with the Act. The 1989 Act 

thus remains in force in the remaining six provinces. In some provinces the 1989 Act 

coexists with other provincial legislation, which according to the dti, is a cause for confusion 

and problematic towards achieving harmonisation in the common regulation and strategy of 

liquor. 241 
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The jurisdiction related to liquor regulation is therefore split between national and 

provincial levels. At a national level - through the dti - the Liquor Act 59 of 2003 governs 

macro-manufacturing and distribution of liquor. Macro-manufacturing are large-scale 

manufacturers i.e. major producers of beer (100 million litres per annum), wine (4 million 

litres per annum) and spirits (2 million litres per annum). Micro-manufacturing (anything 

that is not macro-manufacturing e.g. winemakers) and retail are governed at a provincial 

level through the Provincial Acts and the 1989 Act. 242  

 

As a result, Liquor regulation in South Africa is subject to concurrent jurisdiction and 

requires cooperative governance to be effective. The National Liquor Policy Council (NLPC) 

is a structure created by section 37 to coordinate concurrent jurisdiction to ensure policy 

consistency, alignment and harmony i.e. it is a coordinating structure to facilitate 

cooperative governance in the Act. The NLPC comprises the Minister (national government) 

and relevant provincial MECs (provincial government), chaired by the Minister. The National 

Liquor Authority (macro manufacturers and distributors) and Provincial Liquor Boards 

(micro-manufacturers and retailers) implement respective legislation. 243 

 

South Africa’s National Liquor Policy, which was gazetted on 20 May 2015, seeks to amend 

those provisions of the Liquor Act, 59 of 2003 that relate to the advertising and marketing of 

alcoholic beverages by empowering “the Minister of Trade and Industry to determine the 

restrictions and parameters for advertising and marketing of liquor products in line with the 

Control of Marketing of Alcoholic Beverages Bill” (although Cabinet had already approved 

the Control of Marketing of Alcoholic Beverages Bill, the bill has not yet been published for 

public comment). According to the National Liquor Policy however, “the bill is calling for the 

restriction of advertisement of the alcoholic beverages, prohibition of sponsorship and 

promotion associated with alcoholic beverages.” If accepted in its entirety, the National 

Liquor Policy may see criminal liability levied against bartenders who serve already 

intoxicated patrons; and increase in the minimum drinking age from 18 to 21; the end of the 

liquor industry sponsorship of South Africa’s national sports teams, and the ability of the 

Minister of Trade and Industry to prescribe when adverts featuring alcohol may be  

flighted. 244 
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The Liquor Act, 59 of 2003 

The Liquor Act, 59 of 2003 regulates macro-manufacturing and distribution of liquor. In 

Government’s view, the Act sets the tone for the transformation of the liquor industry. The 

main objectives of the Liquor Act are to: i) address and reduce the socio-economic costs of 

alcohol abuse in South African society; and ii) restructure the liquor industry to promote 

wider participation and encourage transformation.245 This is in line with Government’s aim 

of embarking on a harmonisation programme of reviewing national and provincial policies 

by discussing these issues before the National Liquor Policy Council (NLPC) to strengthen 

alignment, as well as taking into consideration direction from Cabinet, the Inter-Ministerial 

Committee (“IMC”) to Combating Substance Abuse, Parliament and Provincial legislatures. 

246  

It is to be noted however that, according to the National Liquor Policy document, the NLPC 

has failed on numerous occasions to achieve quorate (a meeting is deemed quorate when 

the Minister and five (5) Members of the Executive Council (MECs) are present), which has 

resulted in the cancellation of numerous meetings and delays in the finalisation of 

numerous matters affecting cooperative governance contained in the Act.247 

 

The Liquor Act 59 of 2003 came into effect on 13 August 2004. At the time the new National 

Liquor Authority (NLA) was also introduced. It is housed in the Consumer and Corporate 

Regulation Division of the dti, which is responsible for administration of the Act. The role of 

the NLA is to receive, evaluate and recommend to the Minister applications for national 

manufacturing and distribution licenses and related matters.248 

 

One of the objectives of the Act was “to establish National Norms and Standards in order to 

maintain economic unity within the liquor industry”. It is also seen to provide “the much-

needed aligned legal framework through which the regulation of the liquor industry should 

eventually move from the old and fragmented liquor regulation framework under the Liquor 

Act 27 of 1989 ("Liquor Act, 1989")”.249 

 

On 13 February 2015, the dti published in the Government Gazette the “Norms and 

Standards in terms of the Liquor Act, 59 of 2003”. This was done following a period of 

consultation and presentation to the National Liquor Policy Council (NLPC) in 5 September 

2014 where they were adopted for implementation. They came into effect at the time of 

being gazetted and explicitly state: “Where national and provincial regulations are not 

aligned to the Norms and Standards such that the two are contradictory, the National Liquor 
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Norms and Standards should prevail250. All provincial liquor legislation must be harmonised 

with the Liquor Act, 2003. The Liquor Act, 1989 must be repealed in all provinces by the end 

of the financial year 2016-2017 as it creates incoherence, fragmentation and limits the 

ability to enforce liquor laws in South Africa. The national and provincial departments 

responsible for liquor regulation should work together to ensure that the drafting of 

legislation in those provinces that still operate in terms of the old legislation takes place 

without delay in order to meet this deadline”. 251 

 

Furthermore, legislative changes proposed going forward would aim to ensure there is 

alignment between the Norms and Standards and the legislative framework: “To the extent 

that the Norms and Standards relate to matters that the current legislative framework does 

not allow, the members of the NLPC will proceed to propose amendments to the respective 

legislation to achieve consistency in respect of the application of the Norms and Standards. 

1.4. All other Norms and Standards within the current legislative framework must be 

implemented through the review of regulations, rules and conditions of licences.”252 

 

On 20 May 2015, the dti published a discussion document in the Government Gazette, 

namely the “Liquor Policy Review”. The document outlined an updated National Liquor 

Policy, with the policy proposals intended to amend the Liquor Act, 59 of 2003 ("the Act"). 

The document was issued with an invitation for public comment to be provided within 30 

days.253  

 

The policy review document makes recommendations, aimed to address the challenges that 

have been identified within the context of the liquor industry. These include: “the socio-

economic impact of liquor; the slow pace of transformation; standardisation of key aspects 

of regulation and improved regulatory collaboration; eradicating the manufacturing and 

trading in illegal or illicit alcohol; as well as challenges with regards to capacity and 

enforcement constraints within the National Liquor Authority ("NLA")”.254 The set of 

recommendations in the document255 aim to close the gaps present in the legislative 

framework in order to address such challenges.  

 

One of these recommendations relates to “Improving regulatory collaboration”. The dti 

describes “the current fragmented manner of liquor regulation as hampering enforcement 

and effectiveness of interventions that are put in place to counter the harmful effects of 

liquor”. Three solutions are proposed. The first is to achieve “harmonisation of national and 

provincial laws on liquor. Currently only KwaZulu-Natal, Western Cape and Northern Cape 
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have new legislation, others still operate under the 1989 Act substantially”. Secondly, 

“norms and standards are to be integrated in both national and provincial legislation or 

regulations to ensure coherence and harmony”. Thirdly, “to ensure collaboration within the 

three spheres of government, departmental inspectorates to act in concert with the SAPS, 

SARS, DAFF, DoH, provincial as well as municipal inspectorates”.256 

 

At the Cabinet meeting on 14 September 2016, the publication of the National Liquor 

Amendment Bill of 2016 was approved for wider public consultation. This amends the 

National Liquor Act, 2003 (Act 59 of 2003). This was approved together with the final 

National Liquor Policy, which addresses challenges hampering the effectiveness of the Act 

and facilitated the drafting of the Bill.  

 

The Bill addresses the socio-economic impact of liquor, the slow pace of transformation, 

standardisation of key aspects of regulation and improved regulatory collaboration, 

eradicating the manufacturing and trading in illegal and illicit alcohol as well as challenges 

regarding regulatory capacity within the National Liquor Authority. This intervention also 

focuses on reducing socio-economic harms and other costs of liquor abuse, restructuring 

the liquor industry and enhancing cooperation between all spheres of government. It is 

aligned to the NDP priorities of ensuring effective governance, social protection and 

employment creation. It will amongst others, prevent illegal trading, enhance education and 

awareness programmes, and assist in enhanced programmes on rehabilitating those who 

are addicted.257 

 

Specifically, the Bill seeks to amend the Liquor Act, 2003, so as to: 

• amend certain definitions;  

• provide for the restriction of advertising of liquor or methylated spirits; 

• provide for trading days and hours for the distribution and manufacturing of liquor 

or methylated spirits; 

• prohibit the supply of liquor or methylated spirits to persons under the age of 21; 

• provide for auxiliary conditions for granting of liquor license; 

• provide for the prohibition of trading in liquor within certain radius; 

• provide for the recognition and functions of persons designated as inspectors; 

• provide for the repositioning of the National Liquor Authority as the Regulator; 

• provide for establishment of an internal review mechanism; 

• provide for proximity location for manufacturing and distribution of liquor; 

• provide for the issuance of the Broad-Based Black Empowerment level of compliance 

and guidelines for combating socio-economic harms caused by liquor abuse; 

• provide for certain new offences. 258 
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The closing date for comments related to the National Liquor Amendment Bill of 2016 was 

14 November 2016.259 It is thus at this stage not clear when the final version will be 

adopted. The Norms and Standards document does state that legislative amendments will 

be proposed where the current legislation does not align with the Norms and Standards 

document. Amendments are proposed to the respective legislation to achieve consistency in 

respect of the application of the Norms and Standards. The Norms and Standards that 

require amendment of legislation have been included in the draft policy document 260. This 

appears to be the link between the two documents. More details around specific changes 

proposed and the rationale behind them is put forward in the section that follows.  

 

Policy rationale261 

The National Liquor Policy focuses on addressing a number of key policy objectives based on 

certain socio-economic impacts of alcohol abuse as identified in the document.  The 

following section is drawn from the dti’s presentation on the final version of the National 

Liquor Policy document to the Portfolio Committee on Trade and Industry on 1 November 

2016.  As such, all statements noted below are those of the dti. 

 

1. Challenge: Alcohol abuse is on the increase, leading to increasing levels of conflict in 

the family, violence, crime and alcohol related diseases, sexual violence and high-risk 

sexual behaviours, as well as road accidents. Further, South Africa has one of the 

highest rates of foetal alcohol syndrome (FAS) in the world. Alcohol is estimated to 

cost South Africa R37.9 billion annually. This includes costs around health care, crime 

and social welfare, alcohol treatment and prevention and road traffic accidents. 

Policy response: There is a need to reduce liquor advertising as studies shows that 

young people who are exposed to alcohol marketing are more likely to start drinking, 

or if already drinking, to drink more. The Minister of Trade and Industry is 

empowered through amendment to Section 9 (advertising restrictions) of the Act to 

determine more restrictions and parameters for advertising and marketing of liquor 

products. 

 

2. Challenge: Research found that increases in alcohol availability contribute to 

increases in alcohol consumption, which contribute to increased alcohol-related 

problems. Therefore, regulating the density of alcohol outlets is an effort to 

minimise excessive alcohol consumption and related harms. Policy response: The 

location of liquor premises has become more strictly regulated with clear 

stipulations of the radius from schools, residential areas etc. Additional restrictions 

apply to establishments within high density locations that will have to comply with 
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the Norms and Standards for amongst others, trading hours, noise, nuisance and 

pollution. Licensing authorities with their discretion may impose tighter trading 

conditions. To reduce the availability of liquor, there is a need to regulate days and 

hours when alcohol sales should be permitted. The set uniform trading hours within 

the norms and standards should be integrated in national, provincial and municipal 

legislation. The licensees, manager or any other person dispensing liquor at the 

premises must take steps to ensure verification of the age of any person who 

appears to be under the age of 21 by requesting an identity document, passport or 

driver’s license. Manufacturers and suppliers have a responsibility to ensure that 

liquor products are not supplied to unlicensed traders. Where liquor is supplied to 

illegal traders, the traders’ involved, suppliers and manufacturers should be held 

responsible if harm or damage ensues to the patrons within or near to the premises 

where such illegal liquor was being traded. Traders should not serve liquor products 

to already intoxicated persons. Should that happen and the intoxicated person is 

involved in motor accidents or crime related to substance abuse, the trader should 

bear liability for any harm or damages within or near the premises. In both cases, the 

burden of proof will shift from the state to the respondent. 

 

3. Challenge: Research shows that teenage drinking is on the increase and that the 

younger people start drinking, the more likely that they will experience problems 

from heavy drinking at a later stage, e.g. exposing adolescent brain to alcohol may 

impair neurological development causing youth to make irresponsible decisions, 

encounter memory lapses. Policy response: Review of the national minimum legal 

drinking age from 18 to 21 years. This is to delay as much as possible the initiation of 

liquor consumption by youth. There is a need to intensify education and awareness 

among all levels of society about the harms of alcohol abuse. Licence holders 

(manufacturers, distributors and retailers) need to be constantly educated on the 

Liquor legislation in order to comply and avoid irresponsible trading. 

 

4. Challenge: The South African liquor industry is currently still predominantly white-

owned, owing to a large extent to the fact that its past regulatory regime has led to 

highly concentrated ownership patterns and subsequently high barriers to entry. 

Policy response: the dti has published the amended B-BBEE Codes of Good Practice, 

which assist in guiding the B-BBEE requirements for applicants. The NLR is 

empowered to impose allowed registration conditions as articulated in the amended 

B-BBEE Codes of Good practice and implement strict monitoring measures.  Non-

compliance to the B-BBEE Codes should result in the suspension or revocation of the 

registration certificate. The level of B-BBEE in the license requirements will be 

determined in the regulations to be prescribed by the Minister. 
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5. Challenge: Differences in provincial and national liquor legislation in South Africa 

certainly worsen the complexity of enforcement processes. Policy response: The 

norms and standards as adopted by the Council should be integrated in both 

national and provincial legislation and regulations, to ensure coherence and 

harmony.  Provincial and national bodies (including NLR, Municipalities, DAFF, SARS, 

SAPS, Health, DoJ&CD) need to work together to coordinate regulatory response, 

share data and ensure the success of enforcement activities.  Departmental 

inspectorates must act in a coordinated manner with SAPS, SARS, DAFF, Health as 

well as provincial inspectorates. There is a need for a coordinated training 

programme for inspectors and the dti must take the lead in this matter. 

 

6. Challenge: Currently, the NLA is a chief directorate within the dti to which the 

Minister of Trade and Industry delegated powers in terms of the Act to regulate the 

manufacturing and distribution of liquor, registration, education and enforcement. 

The NLA is currently under-resourced to effectively perform monitoring and 

enforcements roles. Policy response: NLA will be restructured to become a National 

Liquor Regulator (NLR), The NLR should be fully capacitated with human resource to 

monitor and enforce not merely the licensed traders but the trade of liquor 

holistically, The National Liquor Regulator will be directed by the Chief Executive 

Officer, who will be appointed by the Minister and report to the accounting officer of 

the Department of Trade and Industry, The NLR will be funded through normal 

budgetary process. 

 

7. Challenge: Currently, whenever there is a dispute with regards to liquor 

administrative issues, these are referred to the courts. This process is often lengthy, 

costly and highly inconvenient. Policy response: Internal review mechanism will be 

introduced to deal with aggrieved applicants. This will reduce the legal cost for 

traders and reduce cost of doing business. The internal review mechanism is 

introduced to help those who cannot afford legal expenses to be able to have their 

cases adjudicated efficiently and effectively, and to provide speedy redress. 

However, if the applicant is still aggrieved after this process they may approach the 

court of law for relief. 

 

 

8. Challenge: The inability to secure quorum to Council meetings has resulted in the 

cancellation of numerous meetings in the past, a situation that has delayed the 

finalisation of numerous Council matters. Policy response: To improve the 

effectiveness of Council, the Council should be empowered to take binding decision 

on the particular matter if there is no quorum in two consecutive meetings. The 

Council shall take a binding decision in the third meeting, whether the meeting 

reaches a quorum or not. 
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The dti’s National Liquor Policy 2016 informs the proposed amendment of the current 

National Liquor Act. 

 

Concerns Raised  

 

Alignment across national and provincial regulatory frameworks 

The greatest concern for industry from the submission received from the CGCSA relates to 

an inconsistency between the National Liquor Norms and Standards and the liquor laws are 

applied per province (for example the Kwa-Zulu Natal Liquor Licencing Regulations 2013). In 

their view, whilst the national norms and standards are meant to standardise legislation 

nationally, provinces are applying their own standards despite norms and standards being 

gazetted. Industry requires clarity in this regard as should it continue many liquor stores will 

have to shut down. In addition, investors are deterred by harsh regulations in this space. 

 

In addition, drawing from other sources, it appears that a key complaint regarding the dti’s 

driving regulatory agenda has been that it goes against the Constitutional Court ruling that 

clearly confirmed that regulation of retail sale of liquor is a provincial competence.  The 

introduction of the Liquor Act 2003 has direct impacts on retail sellers, for example, it 

introduces restricted times for the delivery of liquor. Similarly, through the National Liquor 

Norms and Standards specific aspects of retail sales are being regulated e.g. where liquor 

retailers can be located. Furthermore, as noted earlier, the Norms and Standards explicitly 

states that it trumps provincial liquor Acts in instances where they are in conflict.  

 

The dti has admitted that the Norms and Standards have to be adopted by provinces before 

becoming enforceable, however. Initial indications are though that those provinces are 

likely to adopt these 262 but it is unclear when the deadlines for this would be. The Draft 

Liquor Amendment Bill, 2016 states that “Schedule 1 should be amended to include a 

reasonable cut-off period within which all provinces should enact and align their liquor 

legislations with the Act, norms and standards and municipal by-laws.”263 However, no 

indication has yet been given as to what it deemed to be a “reasonable cut-off” period. The 

dti Minister has stated that the Amendment Bill introduces a set of proposals to deal with 

some key socio-economic challenges that the country is facing and that he is looking 

forward to debate around these.264 Given that the period for public comment on the Bill has 

recently closed (14 November, 2016) it is unclear when there will be clarity for industry 

around the key concern of a lack of alignment between provincial and national regulatory 

frameworks.  
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Effects on advertising and marketing of alcoholic beverages 

At the time the National Liquor Policy was gazetted on 20 May 2015, concern was raised, 

most notably in the alcohol and advertising industries – for a variety of reasons265. The 

National Liquor Policy, if accepted in its entirety, could result in criminal liability levied 

against bartenders who serve already intoxicated patrons; an increase in the minimum 

drinking age from 18 to 21; and the end of the industry’s sponsorship of South Africa’s 

national sports teams. Given the controversial nature of some of these proposals,  

Cabinet reported that in June 2016 it would be debating only the proposal that seeks to 

amend section 9 of the Liquor Act, 59 of 2003, which relates to the advertising and 

marketing of alcohol products in South Africa. 

 

The National Liquor Policy seeks to amend those provisions of the Liquor Act that relate to 

the advertising and marketing of alcoholic beverages by empowering “the Minister of Trade 

and Industry to determine the restrictions and parameters for advertising and marketing of 

liquor products in line with the Control of Marketing of Alcoholic Beverages Bill”. Although 

Cabinet has already approved the Control of Marketing of Alcoholic Beverages Bill, the bill 

has not yet been published for public comment. According to the National Liquor Policy, 

however, “the bill is calling for the restriction of advertisement of the alcoholic beverages, 

prohibition of sponsorship and promotion associated with alcoholic beverages”. Should this 

amendment be accepted into law, the Minister of Trade and Industry will be in a position, 

for example, to prescribe when adverts featuring alcohol may be flighted.266 Currently, 

advertisements pertaining to alcohol beverages are prevented from being flighted between 

14h00 and 17h00 on Monday to Friday and only after 12h00 on Saturdays and Sundays.  

During the permitted advertising hours, the 70/30 rule also applies, which provides that 

programmes with a verifiable 30% or more viewership of persons under the age of 18 may 

not contain alcohol beverage advertisements” (Alcohol Advertising –ARA).  This applies also 

to the flighting of sporting events where the main sponsor is an alcohol beverage company. 

Drawing from the provisions outlined in National Liquor Policy, the suggestion that has been 

made is that advertisements featuring alcoholic products may thus only be flighted between 

22h00 and 06h00 267.   
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Key Messages   

 

• Post 1994, the South African government started to consider the legislative 

framework related to the liquor industry particularly with respect to production and 

distribution of liquor. As a result there was a clear need to put an end to illegal 

practices within the industry and to endorse an approach to economic and social 

policy that would balance the broader benefits of liquor trading and the harmful 

effects of liquor use. This resulted in Government moving towards the introduction 

of a new legislative framework to regulate the liquor industry.  

• Given a Constitutional Court ruling in 1998, the jurisdiction related to liquor 

regulation is split between national and provincial levels. At a national level, through 

the dti, the Liquor Act 59 of 2003 governs macro-manufacturing and distribution of 

liquor. Macro-manufacturing are large-scale manufacturers i.e. major producers of 

beer (100 million litres per annum), wine (4 million litres per annum) and spirits (2 

million litres per annum). Micro-manufacturing (anything that is not macro-

manufacturing e.g. winemakers) and retail are governed at a provincial level through 

the Provincial Acts and 1989 Act.  

• The Liquor Act 59 of 2003 came into effect on 13 August 2004. The main objectives 

of the Liquor Act are to: i) address and reduce the socio-economic costs of alcohol 

abuse in South African society; and ii) restructure the liquor industry to promote 

wider participation and encourage transformation.  

• The Act also seeks to align provincial and national regulatory frameworks as the 

different jurisdictions create uncertainty. This has been a key concern for industry as 

there remains a lack of alignment between provincial and national regulatory 

frameworks, e.g. in Kwazulu-Natal. As mandated by the Act, the dti has published a 

set of National Liquor Norms and Standards to provide a clear framework to guide 

alignment however, not all provinces have adopted these. In addition, there are no 

clear deadlines as to when the Norms and Standards are to be adopted by provinces. 

The uncertainty is having an adverse affect on the ability of industry to forward plan 

and invest. 

• In May 2015, the dti published the Liquor Policy Review, a discussion document 

presenting proposals related to amendments to the Liquor Act. The document 

outlined a number of policy responses aimed at addressing certain socio-economic 

impacts of alcohol abuse that have been identified. This process culminated in the 

Draft Liquor Amendment Bill, which was published for comment in September 2016, 

with the closing date for comments in November 2016. Given that the period for 

public comment on the Bill has recently closed (14 November, 2016), it is unclear 

when there will be clarity for industry around the key concern of a lack of alignment 

between provincial and national regulatory frameworks. Feedback from the dti on 

the public consultation process and concerns raised by industry is currently pending 

at time of this report  
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Appendix – Liquor Licensing Regulations 

 

Timelines of related policy and regulatory processes268 

 

The Liquor Act 27 of 1989 governed the liquor industry in various provinces.  

 

In 1997 the Liquor Policy Paper was developed with the following objectives:  

– restructuring the liquor industry to promote wider participation and 

encourage transformation;  

– addressing and reducing the socio-economic costs of alcohol abuse in South 

African society.  

 

In 1998 the Liquor Bill was referred to the Constitutional Court on grounds of 

constitutionality.  

 

In 2003 the Liquor Act 59 of 2003 was passed with transitional provisions relating to the 

repeal of the 1989 Liquor Act in provinces. 

 

In 2010 the President established the Inter-Ministerial Committee (IMC) on Combating 

Substance Abuse chaired by Minister of Social Development.  

 

In 2011 the 2nd Biennial Substance Abuse Summit was convened at Ethekwini leading to 

various resolutions adopted.  

 

In 2012 the National Liquor Regulation Conference was held in Gauteng, with specific focus 

on recommendations of IMC.  

 

In 2013 DNA Economics commissioned by the dti produced a report on the effectiveness of 

the Act which highlighted serious gaps.  

 

In 2013 Minister issued Regulations to strengthen registration requirements and processes, 

and to introduce trading hours for distributors. 

 

In February 2014 the Minister issued the National Liquor Norms and Standards, after 

consultation with the National Liquor Policy Council (NLPC).  

 

In 2014 Draft National Liquor Policy Review Document was tabled at the NLPC for 

consideration and it was adopted in March 2015 for public consultation.  
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 https://www.thedti.gov.za/parliament/2015/Liquor_Policy_10062015.pdf  and http://www.gov.za/speeches/statement-cabinet-
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144 

 

 

In May 2015 the Minister published in the Government Gazette No. 38808 the Draft 

National Liquor Policy Review Document for public consultation, after Cabinet approval. The 

period for consultation came to a close in July 2015.  

 

In September 2016 the National Liquor Amendment Bill of 2016 was approved by Cabinet 

for wider public consultation. The Revised National Liquor Policy Review Document was also 

approved by Cabinet at this time. The deadline for comments was 14 November 2016.  
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List of Abbreviations 

 

BLSA  Business Leadership South Africa 

BUSA  Business Unity South Africa 

CEF Central  Energy Fund 

CF1 Clean Fuels 1 

CF2 Clean Fuels 2 

DoE Department of Energy 

DME Department of Minerals and Energy 

DMR Department of Mineral Resources 

ESMP Energy Sector Master Plan 

FCI Free Carried Interest 

GUMP Gas Utilisation Master Plan 

HDSA Historically Disadvantaged South Africans  

IEP Integrated Energy Plan 

IOC Inter-State Oil Committee 

IRP Independent Resource Plan 

LNG Liquified Natural Gas 

LPG Liquified Petroleum Gas 

MPRDA Mineral and Petroleum Resources Development Act 

MPA Marine Protected Areas 

MRGP Maximum Refinery Gate Price 

NAAMSA National Association of Automobile Manufacturers of SA 

PASA Petroleum Agency of South Africa 

PPM Parts per million 

SABS South African Bureau of Standards 

SFF Strategic Fuel Fund Association 
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Section 4:  Liquid Fuels 

 

Introduction 
 

The following report, focusing on the Liquid Fuels thematic area, is based on a detailed 

analysis of the submissions received from the business members, follow-up interviews, and 

a desk review.  The review is targeted only to the list of impediments identified from the 

BLSA and BUSA call to members, which in the Liquid Fuels thematic area, are listed as 

follows: 

 

• Petroleum Products Act (120/1977): Amendment to regulations regarding petroleum 

product specifications and standards – Clean Fuels 2 

• Bio Fuels Policy 

• Strategic Stocks Policy 

• LPG Pricing 

 

Overview 

 

Like all capital-intensive long-term investments, the liquid fuels industry undertakes wide-

ranging risk analysis.  Part of that risk matrix will include political and legislative stability 

risks.  The following sections of this report highlight some critical challenges to investment 

in the sector, stemming from the lack of certainty regarding wide-ranging legislative 

changes by government to the liquid fuels sector.   

 

The danger of the state of flux in which the industry finds itself due to the policy and 

regulatory uncertainty is dilutive to investment.  Many of the regulatory proposals to the 

sector will require large capital expenditure and long terms for execution which make 

regulatory certainty an imperative for long term planning. 

 

In recent years, the country has become increasingly dependent on imported petrol and 

diesel.  In 2013, four-billion litres of diesel and 1.2-billion litres of petrol were imported; and 

it has been estimated that, by 2020, the country will have to import 180 000 bbl/d of petrol 

and diesel if there is no significant investment in local refining capacity.269  The impasse 

existing between the refinery sector and government on incentives and cost recovery 

mechanisms to upgrade local refining capacity, to meet cleaner fuels specifications, outlined 

in the following section of this report, may result in refinery closures since they will be 

unable to meet the market demand for cleaner fuels.  If this occurs it will strain import 

capacity, impact the balance of payments and likely result in job losses. 
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 Creamer Liquid Fuels Report, 2014 
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Petroleum Products Act (120 / 1977): Amendment to regulations 

regarding petroleum product specifications and standards – Clean 

Fuels 2 
 

Objective and Purpose  

 

Prior to 2003, the South African petroleum industry was not regulated in terms of fuel 

specifications. Fuel specifications were set through agreement between the oil industry and 

other players – notably NAAMSA and the SABS.  Following the 2003 amendment to the  

Petroleum Products Act, the legal authority for the setting of specifications and standards 

was placed under the control of the DME.     

 

In 2011, the Department of Energy (DoE) published a draft position paper for public 

comment outlining future regulatory interventions for fuel specifications.  This was followed 

by R431, an amendment to regulations of petroleum products’ specifications and standards 

and provided an implementation date for cleaner fuels as of 1 July 2017.  In June 2016, a 

draft amendment proposed rescinding the amendment of 2012 and replacing this with 

specifications similar to that of 2012 but replacing the implementation date for cleaner fuels 

to be by notice in the gazette.270  This amendment is expected to be gazetted during the 

first quarter of 2017. 

 

These new amendments seek to tighten various specification parameters and so impact tail 

pipe emissions by reducing noxious gases and hence contribute to better air quality.  

Furthermore, they align South Africa closer to European specifications which benefits the 

local vehicle manufacturing industry by enabling the adoption of new vehicle engine and 

emission control technologies271 and standardises local vehicle production facilities.  

However, the implementation of cleaner fuels requires significant investment into the 

upgrading of refineries to produce such fuels which, according to 2009 estimates, amounted 

to about $4.9bn272.    

 

The implementation of cleaner fuels has been under discussion since the last major change 

to specifications in 2006.  However, it has been recognised that upgrading refineries to 

effect the necessary changes to manufacture compliant fuels will not provide even a 

marginal return on investment and will lead to financial impairments if executed.  Refiners 

have consequently been reluctant to invest in the necessary upgrades to meet the 

government directives. 
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 http://www.energy.gov.za/files/policies/petroleum/Request-for-Comments-Draft-Amendment-of-Regulations-Regarding-Petroleum-

Products-Spec-and-Standards.pdf 
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 http://www.gov.za/sites/www.gov.za/files/34089_gon204.pdf 
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 http://www.bdlive.co.za/business/energy/2016/09/05/refinery-costs-will-be-justified 



149 

 

 

Concerns Raised  

 

Demand for cleaner fuels is steadily rising which will mean that at some stage demand will 

overtake local manufacturing capability.  When this occurs, it is likely that the 

reconfiguration of existing installations to import large quantities of finished products can 

be expected.  Ceasing the manufacture of liquid fuels will have implications for the balance 

of payments, employment and the significant economic contribution that manufacturing 

provides.273 

 

The industry invests a substantial amount each year to maintain profitability and comply 

with local regulations but the manufacturing changes required to implement cleaner fuels 

will require financial assistance since these investments carry no economic return.  

Government has previously acknowledged that incentives to implement the refinery 

upgrades are necessary274 and again more recently in the recently published draft 

Integrated Energy Plan275 and National Planning Commission draft discussion paper on 

energy276.   

 

Discussions with the DoE on obtaining financial assistance have been ongoing for many 

years but were stalled in 2014 when the Department of Energy appeared to renege on 

supporting appropriate compensation to refiners to invest in the upgrades.  There is now no 

clear indication as to whether financial assistance will be provided or whether the 

Department of Energy will actively support the local refining sector.  Industry has submitted 

that without clarity from Government they are unwilling to invest in the upgrades which will 

affect the long-term viability of the sector due to the inability to supply compliant fuels.  

National Treasury proposed an accelerated depreciation allowance but the industry has 

found that even this is insufficient to trigger the investments and further economic 

incentives are required.  

 

Key Messages  

 

This policy uncertainty has wider ramification to the attractiveness of South Africa as an 

investment destination and if a decision is not made in the near future then refinery 

rationalisations with job losses can be expected.  

 

The delay in the implementation of this policy also impacts other government initiatives, 

notably those of the Department of Environmental Affairs in its implementation of clean air 

policies and strategies to combat climate change.   
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 Refining activities contributed R213 bn to GDP in 2014, KPMG study available at www.sapia.org.za 
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 Integrated Strategy for the Control of Motor Vehicle Emissions Final Draft, 2013 Department of 

Environmental Affairs 
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 Integrated Energy Plan (Detailed Scenarios for Liquid Fuels Supply) – October 2016, Department of Energy 
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 NPC Discussion Paper on Energy Version: 0.6, November 2016, National Planning Commission 
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Bio Fuels Policy  
 

Objective and Purpose  

 

Following the publication of the Renewable Energy White Paper in 2003, the Department of 

Minerals and Energy published a report outlining the policy direction of the biofuels industry 

(Biofuels Industrial Strategy of the Republic of South Africa) in 2007. Approved by Cabinet, 

the position paper sets out government’s strategy to incentivise the nascent biofuels 

industry, with targets to blend biofuels into the fuel mix and provide financial 

inducements277 to encourage the production of biofuels. The Draft Strategy was developed 

by the Biofuels Task Team appointed by Cabinet in December 2005 with a mandate to 

develop a national Biofuels Industrial Strategy targeted at creating jobs in the energy-crop 

and biofuels value chain and reduce the import of liquid fuels.278 Following this, government 

promulgated regulations pertaining to the mandatory blending of biofuels with petrol and 

diesel in 2012. These regulations came into effect in October 2015.279  

 

Biofuels include bioethanol, produced from sugar and starch crops such as corn or 

sugarcane; and biodiesel, produced from vegetable oils.  The development of the industrial 

strategy and the establishment of a biofuels industry is aimed at stimulating South Africa's 

underdeveloped rural communities with a bio-fuels value chain, as well as being in line with 

South Africa's aim of reducing its greenhouse-gas footprint.   

 

The Minister of Energy, Ms Tina Joemat-Pettersson, indicated that the Biofuels Regulatory 

Framework was to be submitted to Cabinet during 2016. It will outline how the nascent 

biofuels industry will be financially supported and how projects would be selected and 

strengthened.  The outcome of the cabinet deliberations thereon have not been made 

public. 

 

Concerns Raised 

 

The biofuels policy of the Department of Energy is predicated on a pricing framework to be 

derived by the DoE and approved by cabinet.  This policy mandated blending of biofuels by 1 

October 2015 for biofuels manufacturers who had product to deliver to oil companies at the 

prescribed prices.  A draft pricing framework has been developed but it is not known 

whether this has been approved at cabinet level.  This makes implementation on a large 

scale difficult, if not impossible to achieve. 
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 Granting a 50% General Fuel Levy exemption and allowing for accelerated depreciation on their manufacturing facilities as a tax 

incentive, for those manufacturers who have been accredited by the state.  
278

 http://www.energy.gov.za/files/esources/renewables/biofuels_indus_strat.pdf(2).pdf 
279

 Speech by the Minister http://allafrica.com/stories/201605111410.html 
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The biofuels industry impacts the liquid fuel industry since the latter needs to make the 

necessary investments and perform the necessary planning to accommodate biofuels in the 

fuel supply chain.  In the absence of any clear direction from government, this planning is 

not possible.   

 

Key Message 

 

Industry notes that food security and the ability of South Africa to produce large scale 

quantities of the crops specified for the production of biofuels280 has to be taken into 

consideration. There are concerns as to the long term viability of Biofuels in the energy mix 

(volume requirements and economic sustainability) since biofuels rely on a higher crude oil 

price in order to be sustainable. Due to the low crude oil prices at present, investment in 

long term production will require greater incentives from government.  

 

  

                                                           
280

 Eligible crops exclude maize - the national staple; and, jatropha - an alien to South Africa with a very high calorific value of seed oil but 

which produces a toxic seedcake remnant after having been used for biofuels production. 
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Strategic Liquid Fuel Stocks  
 

Objective and Purpose  

 

The Strategic Fuel Fund Association (SFF) is the crude oil reserve agency of the Republic of 

South Africa incorporated to ensure security of crude oil supply in cases of declared 

emergencies. These strategic stocks of petroleum products are defined as both crude oil and 

refined products, and are physical in nature, kept for severe fuel supply disruptions or 

catastrophes.281  

 

The SFF owns and operates two Western Cape based crude oil storage facilities with a 

combined capacity of 52.6 million barrels. SFF is mandated to store approximately 10.3 

million of State-owned crude oil and to finance all its operational expenses by 

commercialising un-utilised storage capacity in Saldanha Bay. These stocks are managed 

under the control of the Central Energy Fund (CEF)  Group, a state owned company which is 

the national energy utility mandated by the CEF Act.282  

 

According to the Energy Sector Master Plan (ESMP), South Africa faces an annual supply 

shortfall of 4,5-billion litres of liquid fuel by 2030 and will increasingly be reliant on 

imported refined fuels if additional refinery capacity is not secured283. Furthermore, the 

ESMP revealed that according to a Department of Minerals and Energy (DME) study in 2006, 

if a total fuel supply disruption occurred, South Africa could lose almost a Billion Rand a day 

to GDP, or its equivalent over time (at 2005 prices), highlighting the role of government in 

ensuring energy security284.  With the understanding that South Africa is a net importer of 

liquid fuels at close to 5 million kilolitres per annum285, there is an increasing need for the 

prudent management of liquid fuel reserves (and the strategic stock) and supply feed-stocks 

to ensure they match demand pressures. Furthermore, the reliance on the import of liquid 

fuels could heighten supply risks in the event of external shocks to the national feedstock. 

South Africa needs to balance the cost of holding strategic stocks with the benefits and risks 

associated, taking into account the opportunity costs involved in holding the reserves in 

storage.  

 

In light of the current import reliance of liquid fuels, the holding of strategic stocks has been 

prioritised with the (2013) gazetted Draft Strategic Stocks Petroleum Policy and Draft 

Strategic Stocks Implementation Plan. The policy document outlines the management, 

location, and holding of strategic stocks of liquid fuels. The policy outlines that the SFF shall 

keep a reserve equivalent of 60 days of net imports in both crude oil and refined products 
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 http://www.energy.gov.za/files/policies/Draft-Strategic-Stocks-Petroleum-Policy-And-Stocks-Implementation-Plan.pdf 
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on behalf of the Government286. The policy also outlines the levels of strategic stocks to be 

held over and above that of the SFF and prescribes that licensed manufacturers and 

wholesalers are obliged to hold 14 days of refined petroleum products from July 2014. The 

policy also stipulates fines at a prescribed level will be instituted to those parties whose, 

without a waiver, stock levels fall below the advised minimum.  

 

Concerns Raised  

 

Industry representatives understand that modern economies operate within a liquid fuels 

regulatory regime that mandates that a portion of their liquid fuels demand is held in 

strategic stocks to manage unanticipated disruptions to supply. This is the case in countries 

such as the US, the EU, Australia, Japan and others.  South Africa’s strategic stocks are held 

in one place (Saldanha) and in one product only (crude oil) which requires further 

manufacture into usable liquid fuels for use.  Furthermore, the global standard is to hold 90 

days stock suggesting the 60 days stock policy is insufficient. 

 

 While industry members are supportive of the strategic importance to having a strategic 

supply buffer built into the demand management of this vital resource, the levels at which 

they are held, financial compensation and the operational, staffing and infrastructural 

complications need to be incorporated into its implementation.  

 

Key Messages 

The current Strategic Stocks Policy, published by the DoE in 2013, has not yet been 

implemented leading to uncertainty. It has remained as part of the DoE’s strategic plan with 

the implication that the oil industry would need to implement it at some stage in the future. 

The lack of clarity on the implementation has impacted the industry in terms of capital 

expenditure planning and execution and associated project management issues which 

would include suitable site selection to build sufficient storage capacity in line with the 

strategic stock policy.   Furthermore, industry members have indicated that the current 

proposed policy has wider ramifications in terms of competition law where industry 

members may need to co-operate with each other on the holding of strategic stocks.  It is 

probably fair to say that in the absence of a workable strategic stock policy, competition 

exemption for certain industry practices is required, without which the country could be at 

risk to supply disruptions.   

 

Clarity is also required as to the implementation of the Strategic Stocks Policy to outline the 

regulatory requirement to hold strategic stock; fair remuneration to be afforded to the 

holders of such stock, and the fair determination of this cost which, in turn, necessitates 

industry to factor in financial costs, capital costs, management costs and a fair return on 

investment.     
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 http://www.energy.gov.za/files/policies/Draft-Strategic-Stocks-Petroleum-Policy-And-Stocks-Implementation-Plan.pdf (Page 13)  
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LPG Pricing  

 

Objective and Purpose  

 

As part of the promotion of clean energy sources, the Department of Energy (DoE) drafted a 

Liquefied Petroleum Gas (LPG) Strategy, which was submitted to Cabinet in 2011/12. The 

main objectives of the strategy are to provide access for safe, cleaner, efficient, portable, 

environmentally friendly and affordable fuel for all households, and to convert low-income 

households from the use of coal, paraffin and biomass to LPG287. It notes that the uptake of 

Liquid Petroleum Gas (LPG) in South Africa remains disappointing, but mainly due to 

infrastructure impediments. In addition, according to the Portfolio Committee on Energy (21 

October 2015), the DoE is currently developing proposals on how to deal with the identified 

regulatory shortcomings that are hampering increased LPG usage288. These include the Draft 

LPG Fuel Switching Strategy, which provides a framework for the expansion of the use of 

LPG South Africa with special emphasis on the household sector. However, these policy 

positions have been under development, and noted in numerous strategic plans by the 

department, since 2011289.  

 

Concerns Raised & Key message 

 

The current pricing structure for LPG, Maximum Refinery Gate Price (MRGP) policy serves as 

a deterrent to both the sustainability and promotion of the industry. The supply of LPG from 

local refineries is insufficient to meet total demand, leaving the LPG industry reliant on 

imports. However, the current price structure does not promote investment for import 

facilities.   

 

The current pricing of LPG is formula based, derived from the price of petrol and does not 

use international benchmarks making it not reflective of prevailing market dynamics.  

Furthermore, mistakes in the calculation of the product creates confusion in the industry 

which is compounded when these mistakes are not explained or corrected.  These issues 

imply that there could be distortions in the market compounded by the regulator not 

complying to their own rules creating a level of discomfort as to the determination of other 

fuel price components. 

 

It should be noted that almost irrespective of pricing, refineries are not likely to produce 

LPG at the expense of other liquid fuels since LPG is typically viewed as a by-product – this 

means trying to encourage LPG production via market incentives is unlikely to occur.   
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It is noted that the promotion of the industry is important to achieve wider political and 

economic ambitions such as: changing the energy mix; combating climate change; 

promotion of investment, and developing decent sustainable jobs.  The lack of clarity from 

the DoE regarding the strategic plan on LPG pricing and its application of agreed rules places 

significant challenges on the industry, particularly in terms of long term planning for future 

development and investment. 
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List of Abbreviations 

 

DoE Department of Energy 

GUMP Gas Utilisation Master Plan 

IEP Integrated Energy Plan 

IRP Independent Resource Plan 

LNG Liquified Natural Gas 

MPRDA Mineral and Petroleum Resources Development Act 

NEDLAC National Economic Development and Labour Council 
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Section 5:  Gas and Petroleum 

 

Introduction 
 

Under Operation Phakisa, an initiative launched by the government in 2014 to accelerate the 

delivery of some of the development priorities highlighted in the National Development 

Plan, government aims to accelerate oil and gas exploration and development. Among the 

changes being proposed are a Gas Amendment Bill, to allow the energy minister to direct 

the development of new gas infrastructure, including pipelines, storage and re-gasification 

technology for imported liquefied natural gas (LNG), encompassing the midstream elements 

of the gas value chain.  The upstream will be covered under the amendments to the Mineral 

and Petroleum Resources Development Act (MPRDA Amendment Bill) and the Petroleum 

Agency of South Africa Establishment Bill will establish a separate upstream gas regulator, 

under the Upstream Gas Bill.  The MPRDA Amendment Bill has not been signed into law by 

the President after being approved by Parliament in 2014 with reasons cited as “problems 

with constitutionality”. Where this Bill governs upstream development of the oil and gas 

industry, clarity is also required on the downstream guidelines and the integration of gas 

into the broader energy mix of South Africa. 

 

The concerns raised by industry in this section deal with issues related to the affects of 

legislative and policy uncertainty involving the Gas and Petroleum sector, specifically 

challenges to the upstream and downstream integration of Gas in the South African energy 

mix. The following section covers three main components: 

• The Minerals and Petroleum Resources Development Act No. 28 of 2002 (MPRDA) 

and its effect on offshore petroleum 

•  The Gas Utilisation Master Plan (GUMP) 

•  The proposed Gas Bill.  

 

Objective and Purpose  

 

Offshore petroleum and the MPRDA:  The MPRDA came into effect in 2004 as the 

governing mineral legislation in South Africa. The Act governs the acquisition, disposal and 

use of mineral rights. The MPRDA establishes state control and authority over the mineral 

and petroleum resources in South Africa. In December 2012, the South African Cabinet 

approved the draft MPRDA Amendment Bill,290 which seeks to amend certain practical 

issues with the MPRDA and the redraft of errors in the original Act. While Parliament 

approved the Bill in 2014, the President refrained from signing into law, citing “problems 

with constitutionality” as one of the reasons for doing so291. Since then, a wide range of 
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issues have caused the Bill to be locked in parliament, with matters under contestation 

including government’s stipulation of a 20% free-carried interest for oil and gas projects, 

and the separation of licensing upstream gas exploration from the Department of Mineral 

Resources to the Department of Energy292. Delivering an update on Operation Phakisa, in 

August 2015, the President stated that the finalisation of the MPRDA Amendment Bill will 

assist the country to accelerate offshore oil and gas exploration.293 Government expects 30 

offshore exploitation wells in the next ten years, which “if achieved would mean the 

creation of up to 130 000 jobs and an annual contribution to GDP of $2.2bn, while reducing 

the dependence on oil and gas imports”.294 The amendments have been outstanding for a 

considerable period of time impacting the momentum of potential investments.  Some 

positive momentum was created after Oceans Phakisa where the main concerns of the 

amendment were identified and forums created that would collaboratively address the 

concerns.  The updated proposal made by the DMR to Parliament addresses many of the 

concerns raised by business.  What is vital now is to ensure that the proposal made is taken 

through the parliamentary processes as speedily as possible while remaining within the 

prescribed processes. 

 

The Gas Utilisation Master Plan (GUMP) is set to provide clearer detail on how 

government anticipates the development of the downstream gas economy.  “As the basis of 

supporting the objectives of the Integrated Energy Plan (IEP) the Department is, at present, 

finalising a GUMP for South Africa. The GUMP is a roadmap for the development of a gas 

economy. One of the key objectives of the GUMP is to enable the development of local gas 

resources and to create the opportunity to stimulate the introduction of a portfolio of gas 

supply options into the economy.”295 

 

Whereas the GUMP will provide clarity on the proposed roadmap to the development of 

the local gas industry, it needs to be viewed in conjunction with the proposed amendments 

to the Gas Act.  The GUMP is a critical component in government’s plans to develop the 

downstream gas economy.  Industry members state that it needs to be comprehensively 

undertaken to properly determine the correct economics of the Integrated Energy Plan (IEP) 

and to then inform the correct energy build strategy that is vital to a competitive energy 

base for South Africa and continued industrialisation and job creation. 

 

The Gas Act, which came into force in 2005 regulates the midstream and downstream 

gas sectors. However, the industry is still in its early stage/infancy and consequently the Gas 

Act did not make provisions for the regulation of liquid natural gas (LNG) facilities296. The 
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Gas Amendment Bill was published in 2013297 and broadens the ambit of activities regulated 

by the Gas Act to take into account the new technological advancements and transport 

technologies in the LNG facilities. The Gas Bill stipulates that licences are required for the 

construction of LNG facilities or the conversion of existing infrastructure into such facilities, 

as well as the operation of LNG facilities and trading in LNG298. The Gas Amendment Bill has 

yet to be adopted by Cabinet and consequently has not been passed to parliament for 

deliberation.  

 

However, in September of 2016 the Minister of Energy announced that South Africa is 

planning a new law that will separate parts of the oil and gas rules from legislation 

governing the mining industry. “The plan involves separating from the mineral regulatory 

framework those elements that relate to the petroleum value chain. Exploration and gas 

concessions will fall under the Upstream Gas Bill, which will be derived from the process of 

separating out the current Mineral and Petroleum Resources Development Act (MPRDA). A 

separate Gas Amendment Bill will encompass the midstream elements of the gas value 

chain”299 

 

Concerns Raised  

 

The Integrated Energy Plan (IEP), Independent Resource Plan (IRP) and Gas Utilization 

Master Plan (GUMP) play a pivotal role to energy security. They should provide direction to 

industry and the public in general as to what forms of energy will be encouraged over a 

particular period. Linked to these is the GUMP, which is also meant to be indicative of the 

potential for general gas usage in South Africa; the GUMP will play a key role in providing an 

understanding the future role of gas in South Africa and how the Department of Energy 

(DoE) envisages the sourcing thereof. Finalization of the GUMP by the DoE has however, 

been pending since August 2014. 

 

A draft 2015 GUMP, although being purported to be a proactive take on Gas Utilisation in 

South Africa – while admitting that the extent of gas resources that may be available are not 

known – does not achieves the objectives of a GUMP, but can be considered more of a pre-

GUMP.  Industry members state that it is essential that local resources be quantified along 

with costs of access, and that regional resources are negotiated to ensure that should 

capital intensive investments be made, there will be uninterrupted supply for the 

development of the local economy and to decrease the environmental risks associated with 

energy consumption.  
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Furthermore, it cannot be confirmed whether the 2015 draft GUMP was published widely 

for consultation and engagement beyond certain stakeholders.  This is deeply concerning as 

the GUMP is described as being integral to the Integrated Resource Plan (IRP) and to a 

similar extent to the Integrated Energy Plan (IEP).  Without a well-considered and 

comprehensive GUMP there is a significant gap in the draft IRP, as well as in the IEP where 

gas is one of the three pillars of the draft plan.    

 

In addition, the Gas Bill (which also falls under the ambit of the DoE) has also been pending 

for some time.  The IEP, IRP, GUMP, and Gas Bill are policies that are inter related and 

provide critical guidance to future energy development and investment in South Africa.  

  

The Gas Act has been under review for a protracted period. Certainty on the nature of 

amendments and the extent thereof is required by industry to make long term investment 

decisions. The amendments were considered in the NEDLAC process during 2013; however 

a further draft has not been made available since. The delay in finalizing the amendments is 

stifling further investment in the gas industry “due to the fact that potential investors do 

not know what the final amendments will look like”. 

 

With the MPRDA Amendment Bill still in hiatus and where the MPRDA Amendment Bill 

governs upstream development of the oil and gas industry, clarity is required on the 

downstream guidelines and the integration of Gas into the broader energy mix of South 

Africa.  

 

Key Messages  

 

It would be ironic if the government, having unlocked barriers to growth in the offshore oil 

and gas industry, and fostered its development would then have to export crude oil 

produced in South Africa for refining elsewhere since the local refining sector would have 

undergone significant divestment due to uncertainty over support for the local 

manufacturing of cleaner fuels (see Liquid Fuels section).  

 

This speaks to the ‘silo approach’ of the development of government’s policy and the 

downstream drafting and implementation of instruments.  A much wider, holistic view of 

impacts and benefits needs to be undertaken on all matters under the consideration of 

government.  This in turn raises the importance of government needing to conduct robust 

and empirically based impact assessments in the early stages of policy making, the 

involvement of the private sector at early stage policy making, and continued constructive 

engagement with the private sector to identify - and minimise - risks and unintended 

consequences to the country’s economy. 

 



162 

 

 

The South African energy mix is currently under review following the eventual release of the 

Integrated Resource Plan (in late November 2016300) and the Integrated Energy Plan after 

long delays.  These documents represent an ideal opportunity to review energy resources in 

South Africa from a variety of perspectives (environmental, green house gas emissions, air 

pollutants; costs; sustainability etc).  Furthermore, energy – as well as water – represents 

the most basic need of the country to achieve its socio-economic goals as these resources 

affect all South Africans and the country’s economic activity.  
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List of Abbreviations 

 

BBBEE Broad-Based Black Economic Empowerment 

BBE Black Economic Empowerment 

BLSA  Business Leadership South Africa 

BUSA  Business Unity South Africa 

DMR Department of Mineral Resources 

DTI Department of Trade & Industry 

GDP Gross Domestic Product 

HRDSA Historically Disadvantaged South Africans 

MPRDA Mineral and Petroleum Resources Development Act 

NDP National Development Plan 

PPI Policy Perception Index 
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Section 6:  Mining 

 

Introduction  

 

The following report, focusing on the Mining thematic area, is based on a detailed analysis 

of the submissions received from the business members, follow-up interviews, and a desk 

review.  The review is targeted only to the list of impediments identified from the BLSA and 

BUSA call to members, which in the Mining thematic area, are listed as follows: 

 

• Mineral and Petroleum Resources Development Act, 2002 (as amended) 

• Mineral and Petroleum Resources Development Amendment Bill (2013) 

• Mining Charter of 2002, the 2010 Amended Mining Charter and the ‘Revised’ Mining 

Charter 3 of 2016 

 

Despite South Africa being endowed with one of the world’s greatest mineral resources, the 

mining sector continues to underperform evidenced by a recorded aggregate net loss of 

R37-billion in 2015.  Domestic mining has failed to match the global growth trend in mineral 

exports partly due to poor infrastructure, depressed commodity prices juxtaposed against 

rising input costs, and alongside regulatory and policy frameworks that hinder investment.  

Mining is a fundamental pillar of South Africa, contributing greatly to the country’s socio-

economic development yet the industry is facing major policy and legislative changes 

resulting in a high degree of uncertainty with regard to transformation requirements and 

development practices, including the new regulations accompanying the Mineral and 

Petroleum Resources Development Act (MPRDA), and a lack of clarity - and certainty - with 

regards to the ‘revised’ Mining Charter 3.   

 

Mining is a high risk industry, with long lead times from exploration through to mine 

development and ultimately closure.  It is capital intensive and exposed to cyclical 

commodity markets.  To reinvigorate South Africa’s mining sector, policies need to 

recognise the characteristics of mining and help reduce the risks of investment in long term 

projects. Concerns raised by the industry sector point to a need for a more predictable, 

stable and competitive policy and regulatory environment and a more effective problem 

solving partnership between government, business and labour. 

 

Government mining policy is a fundamental determinant, next to geological and economic 

considerations, of investors’ decisions in assessing the attractiveness of a particular mining 

project. Once seen as the continent’s premier mining jurisdiction, South Africa now 

consistently ranks poorly in terms of its policy attractiveness to investments in mining.  But, 

according to the Chamber of Mines, South Africa’s mining sector has significant potential.  If 

policy uncertainty and legislative constraints can be removed, and the industry makes 
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progress on innovation, the non-gold mining sector can grow 3-5% per annum.  At a 5% 

growth rate, the Chamber estimates that the mining industry can double in size in 15 years, 

which in turn will have considerable positive impacts in increasing exports, stabilising direct 

and indirect jobs and significantly contributing to investment, transformation and socio-

economic development.  
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Mineral and Petroleum Resources Development Act (MPRDA), 2002 

(as amended), Mineral and Petroleum Resources Development 

Amendment Bill (2013) 
 

Objective and Purpose 

 

The landscape within which mining companies operate in South Africa has changed 

significantly since 1994. Adjustments to the country’s mineral policies have included the 

enactment of the Mineral and Petroleum Resources Development Act 28 of 2002 (MPRDA). 

The MPRDA provides guidelines and regulation for mineral extraction and the partitioning of 

rights as well as provisions relating to the beneficiation of minerals and other natural 

resources. Amendments have been requested to remove ambiguities that existed within the 

original Act while promoting national energy security, through streamlining of 

administrative processes301. Furthermore, the National Development Plan (NDP), adopted 

by government, recognised that the industries poor performance during the period 2004 to 

2011, required a review of the Act to ensure a more predictable, competitive and stable 

regulatory framework be adopted302. The MPDRA amendment Bill was first published for 

comment in December 2012. These new amendments to the Act have intended to update 

the socio-economic components of the mining regulation process and facilitate better 

implementation of mineral regulatory frameworks. Likewise, the amendments seek to 

clarify funding arrangements and responsibilities, for example, for the Council for 

Geoscience as proposed in the 2010 Geoscience Amendment Act. However, uncertainty 

remains on whether if -or when- the MPRDA Amendment Bill will be signed into law in its 

current form due to constitutional concerns303.  

 

The amendments to the MPRDA also intend to enhance and improve the role and 

involvement of the state in mining regulatory processes. In light of the need to stimulate 

local industry, the MPRDA defines the beneficiation as “the transformation, value addition 

or downstream beneficiation of a mineral and petroleum resource (or a combination of 

minerals) to a higher value product, over baselines to be determined by the Minister, which 

can either be consumed locally or exported.”304 These provisions provide the Minister with 

discretionary powers over industry on the value-add of downstream products as well as the 

assigning of strategic important minerals and resources to be beneficiated305.  These are 

specific to the guidelines and criteria used by the Minister in determining the levels of 

beneficiation, developmental pricing conditions in respect of local beneficiation so as to 

ensure appropriate transformation in the industry is achieved. However, in January 2015 
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the Bill, after being passed by Parliament in 2014, was sent back to Parliament by the 

President due to constitutional concerns including the beneficiation clause, which has 

consequences to South Africa’s international trade obligations306.  

 

Government has also identified that there is a need for improvements with regard to the 

regulatory framework and transparency in the issuing of rights to minerals as weak systems 

continue to have a negative impact on the licensing system307. Another key aspect to the 

MPRDA is the re-organisation of powers between the Department of Minerals, the 

Department of Energy and the Department of Environmental Affairs, with 

acknowledgement of the Bills current shortfalls in regulating both the upstream oil and gas 

industry as well as onshore mineral and resource exploration308. Furthermore, the 

involvement of communities in relation to prospecting and mining operations have become 

contentious with respect to the definition of affected communities and to what extent the 

mining operations need to get involved in areas relating to development and services.309 

 

Concerns Raised 

 

Despite South Africa having one of the world’s greatest mineral resource endowments, the 

mining sector continues to underperform and remains in the doldrums with a recorded 

aggregate net loss of R37-billion in 2015310. Domestic mining has failed to match the global 

growth trend in mineral exports partly due to poor infrastructure, depressed commodity 

prices juxtaposed against rising input costs, and alongside regulatory and policy frameworks 

that hinder investment.311 Mining is a fundamental pillar of South Africa, contributing 

greatly to the country’s socio-economic development312 yet the industry is facing a plethora 

of policy and legislative changes resulting in a high degree of uncertainty with regard to 

transformation requirements and development practices, including the new regulations 

accompanying the Mineral and Petroleum Resources Development Act (MPRDA). The 

current discourse on the amendments to the MPRDA has been protracted and lengthy 

adding further concerns to the country’s ability to achieve longer term investment 

commitments in the mining and extractive industries. As exampled, a statement released by 

the President in January 2015, states that the MPRD Amendment Bill (2013) was sent back 

to the National Assembly in terms of section 79(1) of the Constitution due to reservations 

about its constitutionality; before the Bill can be signed by the President the concerns raised 

will need to be addressed and “fully accommodated”. More than a year later the 

Amendment Bill remains in abeyance, with Parliament scheduling public comment only to 
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be finalised in 2017313. The failure to progress the Bill and deal with the concerns contained 

in its provisions continues to create unnecessary uncertainty in the mining industry.  

 

Industry concerns range across many areas.  These include (but are not limited to) the 

delineation of ministerial powers, the splitting of the implementing authority between the 

mineral resources and environmental authorities, the definition of strategic minerals, rights, 

and the tensions associated with environmental management of mining whilst balancing the 

need to promote and facilitate mineral development. Furthermore, transversal coordination 

among the number of ministries governing mining are of particular concern, especially in 

relation to the management of operations, and the securing of licenses to operate in areas 

such as water and waste licenses.  South Africa’s ongoing policy and regulatory uncertainty 

is a considerable concern among investors, particularly in mining despite the country’s 

enormous mineral wealth. The Fraser Institute’s Annual Survey of Mining Companies 2015 

Report based on the Institute’s Policy Perception Index (PPI) – a composite index measuring 

the overall attractiveness of 109 jurisdictions – places South Africa in the ninth least 

attractive mining investment destination in Africa, just ahead of Zimbabwe, Niger, Kenya, 

Guinea and Angola314.  Once seen as Africa’s premier mining jurisdiction, South Africa has 

consistently ranked in the lowest third on the Fraser Institute’s PPI in terms of policy 

attractiveness.  Mining executives interviewed in the PPI survey state that “in South Africa, 

the entire process of the administration of, and applying for, and awarding of, exploration 

rights is protracted, open to corruption, arbitrary, inconsistent, and a nightmare”315 . 

 

Industry concerns also relate to the vagueness contained in the definitional criteria of a 

“community”. Because the definition contained in the MPDRA is broad and covers a range 

of actors, industry members find it difficult to ascertain who the representative 

“community” are.  Discourse regarding mining proposals is very often opposed by 

neighbouring communities, which can be hugely divisive. Gaining clarity on a clear definition 

of “communities” and a delineation of what is expected of their socio-economic 

commitments is urgently required.  

 

Concerns also relate to provisions contained in the MPRD Amendment Bill that are vague 

and open to abuse and which also afford the Minister with broad discretionary powers. 

Among other things, an applicant must devise a “social and labour plan” acceptable to 

officials at the Department of Mineral Resources (DMR) but the MPRDA provides no clear 

guidelines on what such plans should contain. In accordance with the MPRD Amendment 

Bill, mineral rights are to be allocated on an ‘invitation basis’ rather than on the current 

MPRDA ‘first-in, first- assessed basis’ in terms of which competing applications are to be 
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granted in the order of their receipt. The ‘by invitation’ provision allows broad discretionary 

powers to the Minister and diminishes transparency in the awarding of mineral licences. 

Amendments, for example, to Section 23(2) of the MPRDA, empowers the Minister in 

granting an application for a mining right, to have regard to the nature of the mineral in 

question, and after taking into consideration the socio-economic challenges or needs of a 

particular “area” or “community”, direct the holder of a mining right to address those 

challenges or needs. However, the provisions provide no reference to what area or 

community is applicable, thus the Minister has entire discretion to determine what the 

holder of a mining right has to do in order to address challenges on these, or any other such 

unspecified area or community. Assigning broad discretionary powers to the Minister in 

granting mining rights together with the lack of definitional clarity creates ambiguity and 

uncertainty on what is required by the right holder on their right to mine but also their 

socio-economic obligations on an ongoing basis. The ambiguity contained in the provisions, 

compounded by policy uncertainty also raises the issue regarding longevity of rights.  For 

instance, in accordance with common practice, the MPRDA allows for the cancellation of 

mining rights for breaches such as failure to mine the relevant minerals in keeping with the 

promised mine development plan but it also allows for mining rights to be cancelled for 

failure to comply with the continuously changing demands of the mining charter. 

 

There is also apprehension as to the definitions of types and categories of strategic 

minerals. This is especially important for both current ownership and prospecting rights as 

well as the beneficiation of royalties. Whilst the mining industry in general supports the 

need to identify specific minerals that may support the competitiveness of the country, in 

line with South Africa’s comparative advantages, clarity is still required on the schedules and 

timeframes when these minerals will be judged strategic, and for what purpose316 . 

 

The MPRDA of 2002, brought into effect in 2004, contained a number of flaws, which the 

MPRD Amendment Bill of 2013 has sought to address.  However the ambiguities, 

discretionary powers and lack of definitional clarity contained in the Bill, coupled with policy 

uncertainty serves only to increase investor concerns and apprehension and deter 

investment. 

 

Given the mining industry’s long life cycle, mining needs a predictable, stable and 

competitive policy and regulatory environment. Creating a successful mining sector in South 

Africa will require a more effective problem solving partnership between government, 

business and labour; a stable and constructive labour relations environment and more 

impactful social development; access to available, efficient and cost effective infrastructure 

(electricity, rail), and solutions to improve productivity (modernization) and reduce cost 

pressures317. 
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Key Message Points 

  

• A general vagueness of the legislation, and lack of clarity on specific areas. The MPRDA 

Amendment Bill needs to be finalised by Parliament 

• Concern about ministerial discretion and how this is delineated 

• Concern about definition of minerals and the context in which they exist 

• A more effective problem solving partnership between government, business and 

labour 
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The Mining Charter 
 

Objective and Purpose 

 

The Broad-Based Black Economic Empowerment (BBBEE) Charter for the South African 

Mining and Minerals Industry (Mining Charter) was first developed in 2002 as the 

instrument through the Minerals and Petroleum Resources Development Act (MPRDA) 

could give effect to transformation of the industry. Brought into effect in 2004, section 

100(2)a of the MPRDA provides for the development of a mining charter as an instrument to 

effect transformation with specific targets318.  

 

Embedded in the mining charter of 2002 is the provision to review the progress and 

determine what further steps, if any, need to be made to achieve its objectives. The charter 

and subsequent amended versions, namely the Mining Charter 2 came to an end on 31 

December 2014.  The mining industry was granted temporary exemption from compliance 

with the dti new BBBEE Codes for a period of 12 months as a short- term measure, pending 

the finalisation of alignment between the MPRDA and the B-BBEE Act of 2013 and the dti’s 

new Codes, as well as a review of the Mining Charter (MC). 

 

In April 2016, the Minister of Mineral Resources published the Reviewed Broad-Based Black-

Economic Empowerment Charter for the South African Mining Industry, 2016 (“Reviewed 

Mining Charter”) for public comment. This was gazetted and 30 days were allowed for 

receipt of comments from the date of publication.319  

 

The second assessment of the Charter proposed that although there was a noticeable 

improvement in levels of compliance, there still remains a long way for the mining industry 

to be fully transformed320 resulting in a reviewed mining charter that provides directives on 

how mines should transform in order to comply with the revised Broad-Based Black 

Economic Empowerment Act, No. 53 of 2003 (“BBBEE Act”) and the Codes of Good Practice 

(DTI Codes). The Minister of Mineral Resources, Mosebeni Zwane published the draft to 

strengthen the efficacy of the Mining Charter developed in terms section 100(2)(a) of the 

Mineral and Petroleum Resources Development Act, No 28 of 2002 (“MPRDA”), as a 

meaningful transformation of the South African mining and minerals industry. The mining 

charter is thus an instrument to effect transformation with specific targets, in this case the 

mining industry in South Africa as a whole. There are fundamental changes made in 

comparison to the 2002 and 2010 Mining Charters. The reviewed mining charter is expected 

to be given effect later in the year, after the minister and various effected parties within the 

industry has had input. The minister has set out the objectives of the charter as follows:  
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a) Promote equitable access to the nation's mineral resources to all the people of 

South Africa;  

b) Substantially and meaningfully expand opportunities for black people to enter the 

mining and minerals industry and to benefit from the exploitation of the nation's 

mineral resources;  

c) Utilise and expand the existing skills base for the empowerment of black people and 

to serve the community;  

d) Promote employment and advance the social and economic welfare of mine 

communities and major labour sending areas;  

e) Promote beneficiation of South Africa's mineral commodities.321 

 

Government has asserted that there has been limited progress made by industry 

in embracing broad-based empowerment and ownership targets, resulting in ‘meaningful 

economic participation’ of Black South Africans. While the flow of benefits is certainly going 

through a process of development, assertions, that the financial flow of benefits ought not 

only service loans, but include cash-flow directly to BEE partners. Beneficiation is another 

key area of value creation, which aims to promote industrialisation of the economy. In 2016, 

the DMR asserted that few companies of all sizes have fully embraced the spirit of the 

Mining Charter. The DMRs position includes assertions that the varied performance of 

industry seems to suggest a compliance-driven mind-set in implementation, designed only 

to protect the "social license to operate "322. In this review process, the DMR also sought to 

align and integrate Government policies to remove ambiguities in respect of interpretation 

and create regulatory certainty, in order to align the charter with DTI codes, and the Broad -

Based Black Economic Empowerment Act, 2003 (Act No. 53 of 2003). 

 

Employment equity is another key component of the charter. The 2014 targets were set to 

achieve workplace diversity and equitable representation at all levels. To enable 

participation of Historically Disadvantaged South Africans (HDSA’s) in decision-making 

processes and core occupational categories in the mining industry, for instance the 

amended charter stipulated 40% HDSA demographic representation at executive and senior 

management level by 2014. These will be prospectively increased in the amended charter in 

2016323. 

 

In the 2010 Charter skills development targets were also stipulated for the investment of 

annual payroll, to increase incrementally annually from 2010 (3%), rising to 2014 (5%). After 

a review in 2014, the DMR declared (in 2016) that the mining industry is knowledge based 

and thus hinges on the development of human capital, constituting an integral part of social 

transformation at workplace and sustainable growth. To achieve this objective, the mining 

industry must maintain a 5% contribution (above the statutory 1% skills levy of annual 
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payroll) to skills development, with 15% of this (5%) contribution to be directed to the 

ministerial skills development trust fund324. 

 

The ownership commitments included in the new charter have been a significant aspect of 

contention, in particular the 26% ownership target and its relationship to historic deals 

concluded in the industry. The DMR and the chamber of mines have sought a declaratory 

order on the ruling of the ‘once empowered always empowered’ principle, based on this 

contentious aspect of the bill. The DMR, for legal technical reasons, withdrew from the joint 

declaratory order and has since sought an out of court resolution325. 

 

Concerns Raised 

 

The South African mining industry has faced significant impediments to growth in recent 

years; large electricity-price hikes coupled with supply constraints, rising labour costs, 

fractious industrial relations and depressed commodity prices. This has led depressed 

growth and performance which contributed to job losses; between 2012 and 2015, the 

industry cut 47,000 jobs326. Principally industry members have raised concerns over limited 

consultations327 which have not fully acknowledged the costs involved in implementing the 

charters clauses, specifically relating to the consideration of the cumulative effects they 

have and other escalating costs in the industry. Uncertainties remain on the implementation 

of Mining Charter 3 in light of the conclusion of Mining Charter 2 in December 2014. While 

the mining industry has been granted temporary exemption from compliance with the dti 

Codes until the Charter is finalised. This short-term measure, highlights the fractious 

relationship in devising an agreed upon framework to transform and develop the industry as 

a whole. Policy uncertainty is compounded pending the finalisation of alignment between 

the MPRDA, the B-BBEE Act and the dti Codes, as well as the review of the Mining Charter.  

 

The Minister of the Department of Mineral Resources (DMR) indicated that the Mining 

Charter 3 was to be available in April 2016, 2 years after Mining Charter 2 concluded. 

Industry representatives have highlighted that during this period, information on the 

contents and targets to be included in Mining Charter 3 were badly communicated or not at 

all. Furthermore, uncertainty prevails on the outcome of the declaratory order applied for 

by the Chamber of Mines on the interpretation of ownership by “historically disadvantaged 

South Africans” or the “once empowered always empowered” principle, with subsequent 

talks between the DMR and industry yet to conclude following the DMRs decision to 

withdraw from the court proceedings. 
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The changing content of the mining charter is particularly serious for industry.  Under the 

initial 2002 charter, BEE deals aimed at transferring 26% equity to black South Africans by 

2014 were to be done at market prices.  The “continuing consequences” of earlier deals 

would also still count towards this target if BEE investors sold out.  In addition, there was no 

suggestion that mining rights could be cancelled for failing to meet charter targets. 

 

The changes that are being demanded in the draft Mining Charter, which was published for 

a 30-day comment period on April 15 2016, are wide-ranging, and have serious implications 

for black economic empowerment (BEE) deals. A persistent concern relates to percentage of 

BBBEE ownership. The department maintains the 26% BBEE ownership threshold while not 

acknowledging lapsed deals328. Industry has expressed that the principle of "once-

empowered, always-empowered" has been side-lined entirely. Industry has argued that 

repeated deals are costly to companies and to shareholders who aren’t black. In addition, 

the market value principle of transferring BEE equity is at odds with a 2009 code of good 

practice (not yet operative, but likely soon to be brought into effect), requiring all BEE deals 

in mining to be debt-free within two years.  Furthermore, the revised charter of 2010 has 

limited the “continuing consequences” rule to BEE deals done before 2002. It has also made 

any breach of its requirements punishable by the cancellation of mining rights.329  The draft 

“reviewed” mining charter unveiled in April 2016 will vastly increase the scope for 

premature cancellation.  Under it, mining companies will have to do separate BEE deals for 

each of their mining rights.  On every deal, they will have to maintain 100% compliance with 

the 26% target over 30 years.  Whenever BEE investors sell out, companies will thus have to 

do new ownership deals, which might also have to be debt-free within two years.  Such 

obligations could easily cripple mining operations but failure to comply carries the threat of 

cancellation of mining rights.330 

 

Lack of communication from - and consultation - by government with the private sector is 

emerging as a critical concern. This has been expressed by both mining companies and 

industry analysts. Reference is made to government’s lack of engagement with the private 

sector in the drafting of the amended mining charter. According to the dti’s definitions of 

what constitutes a Sector Charter, a key criterion is that it has been developed and agreed 

upon by the major stakeholders in the industry331.  This does not appear to be case with 

respect to the Mining Charter 3. Generally, legislative uncertainty has compounded worries 

about SA as an investment destination, both within legal and investment circles. It has also 

been expressed that policy and legislative uncertainty, especially in respect of the newer 

drafts of the charter and coupled with the increased costs of compliance in doing business 

will result in further job losses in the industry.  
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Key Messages 

 

• The cost and practicalities of implementing the revised charter’s clauses. This is also 

important in relation to the rising costs within industry and depressed global 

commodity prices. 

• A persistent concern relates to percentage of BBBEE equity ownership and the new 

provisions contained in the “reviewed” Mining Charter 

• Lack of credible consultation and communication from government with the private 

sector in respect to the drafting and agreement of the reviewed Mining Charter. 

• Mining’s contribution to South Africa’s GDP has diminished since 1994, but the 

industry still matters greatly to the country and the millions of people who depend 

on it.  It is critical for a revised Charter to emerge that is mutually acceptable to 

industry and government. 
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List of Abbreviations 

 

AMD Acid Mine Drainage 

AQA Air Quality Act 

BASA Banking Association of South Africa 

BLSA  Business Leadership South Africa 

BUSA  Business Unity South Africa 

DEA Department of Environmental Affairs 

DMR Department of Mineral Resources 

DWA Department of Water Affairs 

DWS Department of Water & Sanitation 

EIA Environmental Impact Assessment 

FP Financial Provision 

FPR Financial Provision Regulator 

GHG Greenhouse Gas 

IEM Integrated Environmental Management 

IPCC International Protocol on Climate Change 

IWMP Integrated Waste Management Plan 

MES Minimum Emissions Standards 

MPRDA Mineral & Petroleum Resources Development Act 

MPRDAA Mineral & Petroleum Resources Development Amendment Act 

NEMA National Environment Management Act 

NEM:AQA National Environmental Management: Air Quality Act 

NEM:BA National Environmental Management: Biodiversity Act 

NEM:ICM 

National Environmental Management: Integrated Coastal 

Management Act 

NEM:WA National Environmental Management Waste Act 

NWA National Water Act 
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OES One Environmental System 

UNFCCC United Nations Framework Convention on Climate Change 

SEMA Specific Environmental Management Act 

WMB Waste Management Bureau 

WULA Waste Users Licence Application 
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SECTION 7:  ENVIRONMENTAL LEGISLATION 

 

Introduction 
 

The following section, focusing on the environmental policies, laws and regulations thematic 

area, is based on a detailed analysis of the submissions received from the business 

members, follow-up interviews, and a desk review.  The review is targeted only to the list of 

impediments identified from the BLSA and BUSA call to members, which in the 

environmental thematic area, are listed as follows: 

 

• National Water Act (NWA), 1998 (Act No. 36 of 1998) 

• National Environment Act (NEMA) 

• National Environmental Management Act: Waste Act (NEM:WA) 

• National Environmental Management Act : Air Quality Act (NEM:AQA) 
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National Water Act (NWA), 1998 (Act No 36 of 1998) 
 

The new Water Act (replacing the Water Act of 1956) entitled the National Water Act, was 

published in 1998. It manages, protects and allocates the management of water resources 

to national, provincial and local government332. The Minister of Water Affairs and Sanitation 

has the ultimate responsibility to fulfil certain obligations relating to the use, allocation and 

protection of and access to water resources333. The National Water Resource Strategy is 

aligned with the Act.  

 

Broad areas of concern in respect of the Act raised by business include the water pricing 

strategy, in particular regard to the Acid Mine Drainage levy, and water licensing regime. 

 

National Water Pricing Strategy 

 

The National Water Act makes provision for a National Water Pricing Strategy to be 

published after consultation, which sets the price of raw water to be paid by all water 

consumers that purchase water directly from national water schemes.  Elements of the 

water strategy that included in the bulk water purchased by Water Boards for treatment 

and onward sale to consumers directly or municipalities are included in the water tariffs 

paid to these organisations.  Two additions to the water pricing strategy that are currently 

under consideration are of concern to business, namely an Acid Mine Drainage (AMD) levy 

and a waste discharge charge.  It is to be noted that both these fall under the National 

Water Act; not to be confused with the Waste Pricing Strategy that falls under the Waste 

Act. 

 

Concerns 

  

Uncertainty with regard to water pricing that end users will pay in the long term is a key 

concern.  The proposed Acid Mine Drainage (AMD) levy will have considerable impact on an 

already ailing mining industry, as well as other end users of water, including residents in the 

Gauteng province.  The legacy of acid mine drainage water pollution became prevalent in 

the 1990’s.  Since then, there has been little clarity on a long term solution to AMD 

treatment, a legacy of century old mining operations.  The Department of Water Affairs and 

Sanitation (DWS) has estimated that the cost to government for treating polluted water 

emanating from century-old mining operations in the Johannesburg mining belt are in the 

range of R600-million a year.  While mining companies have stated that AMD legacy issues 

are the responsibility of the state since mining companies had adhered to the laws and 

regulations that were in place at the time, government has announced plans to introduce an 

AMD levy where mining companies will be charged 67% of the cost of treating acid mine 
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drainage and the remaining 33% will be levied on other end users including residents. The 

cumulative effect of the AMD levy, coupled with several other additional charges proposed 

by the Department including the waste discharge charge and Economic Regulator Charge, 

will have a considerable negative impact particularly on mining operations and poses a risk 

for future investment in the industry.  Discussions between the DWS and industry are 

ongoing 

 

Snowballing costs. The Waste and Water Pricing Regulations will also introduce waste and 

water related levies. Business is concerned that the costs imposed through the Industry 

Waste Management Plan coupled with the Waste and Water Pricing Regulations will have 

significant economic impacts on operations, as it will be another factor in addition to 

existing environmental related levies that will drive up costs. Similarly concerns related to 

other pieces of environmental legislation, industry stakeholders have expressed concerns 

relating to the cumulative nature of legislative and regulatory compliance. These burdens, 

including administrative inefficiencies embedded in the system and coupled with rising 

municipal service cost increases the financial burden on the cost of doing business. 
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 Water Use Licensing Regime 

 

The National Water Act identifies a number of water uses, which require authorisation 

unless these water uses fall within Schedule 1 of the Act or are existing lawful uses.   Below 

specific volume thresholds water users are required to apply for a general authorisation for 

which the requirements are less onerous than that for a water license, which is required for 

uses above the thresholds. Generally, a water-use must be licensed by the Department of 

Water and Sanitation (DWS) in the form of an integrated water-use licence, unless 

otherwise authorised by the National Water Act. Application for a water use license may 

also require an environmental authorisation in terms of NEMA334. 

 

Concerns raised by business with regard to water use licensing regime include: 

 

• Excessive delays in processing, or amending, water use licence applications.  The 

delays in processing or amending water use licence applications can be considerable, in 

some instance up to 10 years and can remain outstanding long after other 

environmental approvals are in place. This can result in companies, especially mining 

operations undertaking water use activities without the required water use licences, an 

offence under the National Water Act.  The excessive delays involved in the licensing or 

amendments to licences by the DWS results in putting business at risk of non-

compliance with the Act. Furthermore, in some instances, where a water use licence is 

issued with mistakes or technically difficult conditions, business is licensed into a 

position of immediate non-compliance without recourse to manage its legal liability 

pending an appeal, or review, or amendment request. The excessive delays, and 

uncertainties, in the issuing of water-use licenses by the DWS have far-reaching 

consequences to business. 

 

Furthermore, the approach of issuing licences by committees (LETSEMA335) was 

intended to streamline the water use license process but has instead added another 

layer of bureaucracy and complication. 

 

• Lack of coherence and uniform approach.  There is no uniform approach across regional 

offices in the issuing of water-use licences in particular,  leading to excessive delays and 

differing interpretations of the processing requirements by regional offices in the 

application (or amending) licensing process. (It is also to be noted that alongside water-

use licences and in addition to, there can, in practice, be between 3 to 4  -and 
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sometimes more - different branches of govt involved in processing environmental 

licensing applications or amendments such as water use licences, waste management 

licences, atmospheric emission licences).  

 

In addition, the provincial department and national DWS may often determine the 

requirement of the submission by the applicant of many costly specialist studies before 

it will approve a water use licence application, or amendment, to a licence.  The 

department requests are often made based on a checklist which does not consider the 

nature and scope of the water use activities which is the subject of the water use licence 

application, leading to significant and unnecessary costs and delays in the licensing 

process for applicants. 

 

Furthermore, conditions on licenses must be compiled on specific entities and the water 

use activity being applied for.  Instead, industry members note that licence conditions 

are often copied and pasted from other licences or documents resulting in non-relevant 

and sometimes absurd conditions, for example drinking water standards being applied 

to groundwater on an industrial site. 

 

• Inability of the Department of Water and Sanitation (DWS) in meeting the One 

Environmental System.  The “One Environmental System” (OES) for mining includes a 

single authorisation process for all authorisations for any mining operation.  Although 

the Ministers of Environmental Affairs, Mineral Resources as well as Water and 

Sanitation have agreed to synchronise the process for issuing of permits, licences and 

authorisations for mining operations within a 300-day period, the inability of the DWS to 

meet their timeframes and the absence of the draft regulations to address the OES is a 

major concern.  Furthermore, it is unclear when the departments intend to implement 

parallel licensing processes, or whether there is any mechanism to fast-track the 

licensing processes in this regard. 

 

• Narrow, overly prescriptive interpretation of the General Authorisation, section 39 of 

the NWA.  The General Authorisation is not wide enough to authorise all water uses 

under section 21(c) and (i) of the NWA where water uses will not have a significant 

impact on water resources, such as emergency maintenance works or small scale 

construction and expansion projects that would have low impacts on perennial drainage 

lines or artificial wetlands.  This results in significant delays in the application process 

and excessive costs when applicants are requested to submit costly applications. 

 

• Financial implications for the agricultural sector.  Within the agricultural sector, water 

licences and quotas are becoming problematic.  Existing water schemes are being 

extended to accommodate new, historically disadvantaged persons, with existing quotas 

having to accommodate this.  Further, there are attempts to cut existing quotas based 
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on a ‘use it or lose it’ principle.  Moreover, existing licence holders are being prevented 

from trading their quotas. An irrigation farm can be worth in the region of R200 000 per 

hectare.  Quota cuts and/or the loss of a water licence would render un-irrigated areas 

of a farm to be only worth in the region of R8 000 per hectare.  The financial 

implications for lenders and farmers as well as the negative impact on food security are 

thus considerable. 

 

Key messages: 

 

The water-use licence application regulations should be finalised as soon as possible to 

ensure that water use licence applications, or amendments to licences, are streamlined 

across all regional departments and are processed within the OES prescribed time-frame 

(one year). 

 

The water use licence application process should be uniform across all regional departments 

and streamlined to ensure minimal delays in processing applications. 

 

The General Authorisation prescription needs to be amended to take into consideration the 

nature and scope of water use activity.  

 

 Consideration also needs to be given to the necessity and prescription to obtain new water 

licences, or amendments to current water use licences where these may have minimal 

impact.  

 

Cognisance needs to be given to the current quota system to ensure limited loss of asset 

value is maintained.  New water schemes are necessary to accommodate new users in order 

to ensure equitable distribution of water resources. 

 

Water use efficiency requirements are not being considered, which are critical in drought 

periods, i.e. discharge standards are stipulated to such a strict level that efficiencies (such as 

cooling towers cycles) are reduced resulting in an unnecessary use of additional raw water.  

Impact assessments in support of these efficiencies are seemingly ignored and as such 

water management, in the interest of sustainable development, is not taking place, which 

speaks to a lack of policy alignment a lack of an integrated approach.  
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National Environment Act (NEMA) 
 

NEMA provides for co-operative environmental governance by establishing principles for 

decision-making on matters affecting the environment, institutions that will promote 

cooperative governance, and procedures for co-ordinating environmental functions 

exercised by organs of state. Furthermore, the legislation provides for certain aspects of the 

administration and enforcement of other environmental management laws. Thus, the 

NEMA acts as an umbrella legislative framework in conjunction with specific relevant 

regulations. The NEMA itself is important in that it sets out definitions and parameters that 

are then referred to by other pieces of legislation and legislative mechanisms336. IEM or 

Integrated Environmental Management is a key instrument of South Africa's National 

Environmental Management Act (NEMA). South Africa's NEMA promotes the integrated 

environmental management of activities that may have a significant effect (positive and 

negative) on the environment. IEM provides the overarching framework for the integration 

of environmental assessment and management principles into environmental decision-

making337. It includes the use of several environmental assessment and management tools 

that are appropriate for the various levels of decision-making. 

 

The NEMA was first promulgated in 1998 and amended in 2008. Under the auspices of the 

overarching NEMA there are Specific Environmental Management Acts known as SEMAs 

which have been promulgated.  These include the National Environmental Management:  

Protected Areas Act (57 of 2003) known as the NEM:PAA; the National Environmental 

Management: Biodiversity Act (10 of 2004), known as the NEM:BA; the National 

Environmental Management: Air Quality Act (39 of 2004), known as the NEM:AQA; the 

National Environmental Management: Integrated Coastal Management Act (24 of 2008), 

known as the NEM:ICM and the National Management Waste Act (59 of 2008), known as 

the NEM:WA. 

 

The broad areas of concern raised by business in respect of NEMA relate specifically to the 

SEMAs and, or the regulatory provisions.  These in particular include Environmental Impact 

Assessment (EIA) regulations, provisions relating to offences, provisions for the One 

Environmental System (OES) for mining, and the appeals process, discussed as follows:  
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Environmental Impact Assessment Regulations 

 

• Overly complex and open to interpretation leading to regulatory uncertainty. The new 

EIA regulations came into effect in 2014. They comprise complex sets of listed activities 

(over 120 separate listed activities, many of which contain further sub-categories of 

activities) that trigger the requirement for obtaining an environmental authorisation 

under NEMA before a relevant activity may commence. Many of the listed activities are 

open to interpretation and in some instances when determining whether or not listed 

activities may apply to a proposed development or project requires referencing to 

documents or plans that are not readily accessible (such as development “setbacks”) or 

may relate to a range of geographical and environmental points of reference that are 

sometimes difficult to access.338  

 

• Lack of uniform interpretation. Provincial departments, when acting as the competent 

licensing authorities for environmental authorisation applications do not apply a 

uniform interpretation of the listed activities under the EIA Regulations, which also 

places applicants at risk of fines and enforcement proceedings governed in accordance 

with the NEMA, such as for example the fine calculator applied by government officials 

in calculating the fines payable under section 24G of NEMA does not expressly require 

the competent authority to reduce the fine significantly where the failure to hold an 

environmental authorisation, before commencing with a listed activity, was based partly 

or wholly on the provincial licensing authority’s misinformation or misrepresentations to 

applicants. 

 

• Procedural delays. Business welcomes and supports the stipulation that all 

environmental authorisations under NEMA are to be issued within a 300-day period but 

time delays caused by the DMR in the processing of applications within this time period 

are problematic and cause blockages in the application process. Suspensions of EAs 

when appeals are lodged needs to be reconsidered or at least provision made for the 

suspension being uplifted in exceptional circumstances – the various acts need to be 

aligned in this regard. The NWA allows for the Minister to lift the suspension but NEMA 

makes no provision for this. 

 

• Conflict with DAFF legislation.  There is a legal quagmire in that NEMA EIA regulations 

and the Conservation of Agricultural Resources Act place manifestly contradictory 

obligations on the landowner in relation to combating bush encroachment.  The 

contradiction in these laws makes it nearly impossible for a farmer to be legally 

compliant with both at the same time. 
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• Conflict with accepted agricultural practices that lead to unintended consequences.  

These regulations place a considerable regulatory and financial burden on farmers as it 

requires basic assessments or EIAs to be carried out for certain activities that are part of 

routine farm management.  Certain listed activities prohibit farmers from eradicating 

invasive plant species from their cultivated pastures, prevent water saving technologies 

from being implemented such as constructing small mud dams in high-lying areas as well 

as preventing farmers from combating erosion on their farms without spending 

hundreds of thousands of Rands on EIAs.  Farmers, especially small and emerging 

farmers, cannot comply with this regulatory burden.  Furthermore, it results in perverse 

and unintended consequences that are detrimental to environmental conservation.  For 

example, there are listing notices that prohibit farmers from erecting structures to 

combat soil erosion or prevent farmers from clearing out sedimentation in empty farm 

dams during a drought339 . 

 

Key messages: 

 

Consideration needs to be given to reduce the number of -  and to simplify the NEMA listed 

activities to achieve better alignment of the environmental authorisation application 

processes with other environmental approval processes (such as waste management 

licences, water use licences and atmospheric emission licence application processes) to 

allow for a more streamlined approach and speedier decision making on developments and 

projects, and allow for projects that don’t require complex authorisation procedures to 

proceed. The activity relating to changes to other licences, which in themselves require 

processes to be followed, must be reconsidered.  A proposed way forward would be to take 

Listing Notice 1-4 as well as the Regulations and provide justifications for the necessity of 

EAs and EIAs for these activities; and to review the thresholds where the activity still 

requires EA (and thus EIA). For example, the need to include bulk handling of acids under 

NEM: AQA S21 Activity 7.2 (Production of Acids) is not understood and the associated 

business impacts are financially large for an activity that has little impact.   

 

The listed activities provided in the regulations are also, in many respects, not capable of 

clear interpretation, which adds to confusion and uncertainty.  In a number of instances, 

determining whether or not listed activities apply to a proposed development or project 

requires reference to documents or plans that are not readily accessible, such as those 

regarding “development setbacks” and a range of geographical and environmental points of 
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reference that are sometimes very difficult to access (see for example Listing Notice 3 – GN 

R985 of 4 December 2014). 

 

Furthermore, a review of the listed activities should be undertaken in cooperation with the 

Department of Agriculture, Forestry and Fisheries (DAFF) to eliminate obligations that are 

unaffordable and those can lead to unintended consequences that are detrimental to the 

environment. 

 

The current performance of the departments in terms of issuing authorisations should be 

shared with stakeholders so that streamlining of these can be negotiated and improved. 

 

One Environmental System for Mining 

 

The One Environmental System for mining (OES) initiated in December 2014 is to streamline 

the authorisation process for mining operations into a single authorisation. The system 

requires the synchronisation of authorisations across three ministries (Mineral Resources, 

Environmental Affairs and Water and Sanitation) for the issuing of necessary permits and 

licences within a 300-day time period.  The effective implementation of the OES is 

dependent upon the commencement of certain sections of the Minerals and Petroleum 

Resources Development Amendment Act, 2014 (MPRDAA, 2014)340, these however have yet 

to come into effect. It is also dependent on related regulations being in place, including but 

not restricted to, the National Appeal Regulations and National Exemption Regulations. 

More critically, the system requires the synchronisation of the process for the issuing of 

permits, licences and authorisations within the 300-day period. 

 

Regulatory uncertainty and a lack of coordination. The effective implementation of the OES 

is dependent upon the commencement of certain sections of the Minerals and Petroleum 

Resources Development Amendment Act, 2014 (MPRDAA, 2014) - as well as other related 

regulations - being in place, including, but not restricted to: the National Appeal 

Regulations, National Exemption Regulations, New EIA Regulations and listing notices, 

Financial Provisioning and Mine Closure regulations under the National Environmental 

Management Act, as well as regulations under the National Water Act, Residue Stockpile 

and Residue Deposits regulations under the Waste Act and amendment of the MPRDA 

Regulations to remove regulations relating to the environment. 

 

There have been legislative and transitional arrangements to implement the roll-out of the 

system, but these however have been haphazard. There are a number of procedural 

arrangements which remain incomplete and require coordination across the three 

                                                           
340

 https://www.environment.gov.za/mediarelease/oneenvironmentalsystem_miningindustry  



190 

 

 

ministries concerned.  A big concern is the capacity of the various departments to meet 

their obligations for the implementation of the OES. In particular, the Department of Water 

Affairs and Sanitation, who have indicated that they are not able to meet their requirements 

for the timeframes stipulated in the OES and who are still in the process of drafting 

regulations to meet their obligations for the system’s roll-out. 

 

 The failure to, and delay in, enacting the legislative and regulatory requirements by 

government for the implementation of the OES has caused legal gaps resulting in greater 

confusion and uncertainty. 

 

Key messages: 

 

Overly complex requirements coupled with the lack of a coordinated and integrated 

legislative process to implement the OES has led to greater regulatory uncertainty and 

confusion.   While the OES is to streamline the authorisation processes for mining, it is not 

only applicable to mining operations and has implications to multiple industries including 

the chemical sector.  There are a number of outstanding legislative and transitional 

arrangements that need to be dealt with, and simplified, to support the rollout of the OES.  

These need to be addressed urgently by government alongside constructive and meaningful 

engagement with industry. 

 

As a result of the suspended operation of certain amendments to the MPRDA and the 

current provisions of NEMA that are in operation, certain provisions in the MPRDA and 

NEMA are inconsistent and unworkable. 

 

Offences 

 

• Legal uncertainty with regard to non compliance and liability. Schedule 3 offences 

created under NEMA expose directors (as well as employees and agents) to personal 

criminal liability.  Many of the offences under section 49A of NEMA that constitute 

Schedule 3 offences are open (but not unfettered) to interpretation.  (For example 

clauses which stipulate liability where:  “unlawfully and intentionally or negligently 

commit any act or omission which causes significant pollution or degradation of the 

environment or is likely to cause significant pollution or degradation of the 

environment”; and “unlawfully and intentionally or negligently commit any act or 

omission which detrimentally affects or is likely to detrimentally affect the 

environment”).  

 

In addition, Section 24N(8) of NEMA also provides for an additional form of 

director’s liability, stating that “Notwithstanding the Companies Act, 2008, or the 

Close Corporations Act 1984, the directors of a company or members of a close 
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corporation are jointly and severally liable for any negative impact on the 

environment, whether advertently or inadvertently caused by the company or close 

corporation which they represent, including damage, degradation or pollution”.  

These carry onerous consequences.  On conviction, criminal offences carry the 

potential for a fine not exceeding R10-million or imprisonment for a period not 

exceeding 10 years, or both such fine or such imprisonment.  It can be argued that 

this goes beyond the entrenched principles of companies having a separate juristic 

identity which protects individuals employed by such companies. 

 

• Exposure to liability based on administrative inefficiencies and lack of coherence in 

interpretation amongst government departments.  In practice, it is not uncommon 

for officials at the same, or different, provincial environmental licensing departments 

to hold diverging views on when an authorisation under NEMA is required, which 

results in applicants failing to hold all necessary applications based on poor, or 

incorrect, advice from officials.  In addition, the fine calculator applied by 

government officials in calculating the fines payable under section 24G of NEMA 

does not expressly require the competent authority to reduce the fine significantly 

where the failure to hold an environmental authorisation, before commencing with 

a listed activity, was based partly or wholly on administrative inefficiencies in 

provincial licensing authority providing poor or incorrect information to applicants. 

 

Powers of search and seizure 

 

The NEMA affords wide ranging and invasive powers of search and seizure to environmental 

inspectors for the purposes of enforcing the Act.  Whilst the Department must be empowered with 

the necessary authority to monitor and enforce effective compliance with the Act, it must be 

balanced by the constitutionally protected right to privacy.  In this light, sections 31J and 31K of 

NEMA that permit routine searches without a warrant may be constitutionally impermissible based 

on the recent judgements of the Constitutional Court in Minister of Police and Others v Kunjana 

2016 (9) BCLR 1237 (CC). 

 

Approach to Appeals 

 

Transitional arrangements with regard to delineation of powers between the Ministers of 

Environmental Affairs and Mineral Resources in the amendments to the MPRDA and the 

2014 amendments to NEMA have brought changes with respect to appealing decisions 

made in terms of NEMA.   

 

The arrangements delineate discretionary powers between the Ministers; the Minister of 

Mineral Resources (and authorised officials within the DMR) is responsible for the issuing of 

mining licences, and the minister of Environmental Affairs (and authorised officials) is 
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responsible for the appeal process.  In terms of the 2014 amendments to NEMA (which 

came into operation on 2 September 2014), any person may appeal to the Minister of 

Environmental Affairs against a decision made in terms of NEMA by the Minister of Mineral 

Resources or any person acting under his delegated authority.  An appeal automatically 

suspends the decision, which is subject of the appeal.  This can have severe consequences 

especially for mining companies.  If a third party appeals the decision of the Minister of 

Mineral Resources to grant environmental authorisation in respect of an application of a 

mining right, the granting of the environmental authorisation is automatically suspended.  

The application cannot be processed pending the finalisation of the appeal, which prevents 

the right holder from commencing with its authorised activities leading to financial losses 

and operational delays.  This situation can be aggravated by appeals that may have been 

submitted without legal basis by action groups attempting to delay developments. The 

appeals process can take several months to finalise.   

 

The NEMA amendments also include an internal remedy in relation to the failure by the 

Minister of Mineral Resources to take a decision in respect of an application for an 

environmental authorisation within the timeframes applicable to the process.  The applicant 

for an environmental authorisation may apply to the Minister of Environmental Affairs to 

facilitate the process of taking the decision by the Minister of Mineral Resources or, in 

certain circumstances, for the Minister of Environmental Affairs to take the decision.   

 

The internal remedy provisions  however, means that an applicant for an environmental 

authorisation can no longer approach the courts directly to seek relief in respect of the 

failure by the Minister of Mineral Resources to take a decision, as the applicant first has to 

exhaust the internal remedy (by applying to the Minister of Environmental Affairs) before 

approaching the courts. The internal remedy may take longer than approaching the court 

for relief. 

 

The regulations in respect of the 2014 amendments to NEMA in relation to internal appeals 

will be embodied in the National Appeals Regulations, which are still in draft form and have 

yet to be promulgated.  Once promulgated, these will repeal the appeal regulations 

currently contained in the 2010 Environmental Impact Assessment Regulations.  Once the 

National Appeal Regulations have been promulgated, they should provide certainty 

regarding the internal appeal processes in respect of decisions made in terms of NEMA by 

authorised officials of the DMR.   However, Draft Appeal Regulations were published for 

comment under Notice 709 of 2014 but as at time of this report, no final regulations have 

yet been published.  Until such time these are published, uncertainty in this regard remains. 

 

Regulations on Financial Provisions for Mining Rehabilitation 
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The implications of the regulations governing financial provision for Prospecting, Exploration, 

Mining or Production Operations are contentious, and have raised major concerns.  Published 

on 20 November 2015, the Financial Provision Regulations forms part of the suite of 

regulations developed to implement the One Environmental System (OES) in the mining 

industry and the transfer of environmental governance law out of the domain of the 

MPRDA.  Engagements with Government are ongoing341.  Concerns include: 

 

• Legal uncertainties and scope:   The intention of The Financial Provision Regulations 

(FPR) is to replace Regulations 53 and 54 of the MPRD Regulations (which 

determined the required quantum for financial provision).  However, the MPRD 

regulations have not yet been repealed resulting in confusion and legal practice 

uncertainty.  This uncertainty is compounded by the scope of the application of the 

FPR, which seemingly relate to the issue of financial provision only but, on closer 

scrutiny, extend beyond the financial provision quantum to include the regulation of 

general issues of mine closure and rehabilitation. 

 

• Excessive and costly provisions. The regulations prescribe the documentation 

required throughout the operational and closure phases of a prospecting, 

exploration, mining or production operation and require industry to annually update 

three documents (as opposed to a single plan requirement  currently in practice). 

These include an annual rehabilitation plan; a final rehabilitation, decommissioning 

and mine closure plan, and an environmental risk assessment report.  Each activity 

listed in the plans must be itemised, and the cost of immediate implementation of 

these activities must be calculated.  The financial provision (either in a single or 

combination of vehicles) must, at any given time, equal the sum of the actual costs 

of implementing the plans put in place by the rights applicant or holder for a period 

of 10 years. The adequacy of the financial provision for the plans must be reviewed 

and assessed annually and also be audited by an independent auditor, before 

submission to the Minister.  

 

• Duplicate double funding:  The concern relates particularly to the duplication and 

double funding of financial provisions imposed on mining companies where they 

continue funding on-going rehabilitation activities through operating costs, while 

they are also required to make financial provision to trust vehicles for concurrent 

rehabilitation and environmental management already concluded. The DMR 

suggests there is very limited potential for double provisioning as it would only exist 

in the first year of rehabilitation and this speaks to the deferring of the costs, which 

do not detract mining companies from having to provide for the actual costs. This 

clearly indicates that the cost of annual rehabilitation which is actually funded 
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through operating costs would also need to be provided for in the Financial Provision 

(FP) calculation (based on actual costs of implementing the annual plan) and this 

would be funded, in the form of an updated FP involving an increased guarantee 

amount or actual depositing of the funds at the DMR, which ultimately amounts to a 

company both paying and providing for its future commitments. It does not make 

financial sense for companies to provide funds for closure purposes, which would 

not be accessible at the time, to undertake final closure at the end of the life of 

mine, while at the same time being required to fulfil their commitments to 

undertake on-going rehabilitation and day-to-day environmental management in 

terms of the Environmental Management Plan (EMP) and Environmental 

Authorisation. 

 

• Trust Fund Vehicles for financial provisioning. A proviso in the regulations to the 

vehicle of trust funds, which was previously the most popular choice (being tax 

deductable), is that a trust fund may now only be used for financial provision relating 

to remediation of latent or residual environmental impacts which become apparent 

after a mine’s closure.  In accordance with the regulations the envisaged trust fund 

must be established by a deed of trust in the format set out as an Appendix to the 

Regulations. 

 

This provision means that a trust fund vehicle is no longer a permissible option to 

cater for financial provision pertaining to annual rehabilitation, final rehabilitation, 

decommissioning and closure. Holders who made use of the trust fund as a financial 

provision vehicle to obtain environmental authorisation would need, in the next 

annual review and adjustment, to amend any trust fund and up-date it as required 

by the regulations. Given current circumstances, there is a considerable probability 

that a substantial part of current trust funds may not be used for final rehabilitation 

and may have to be funded either through a financial guarantee or cash deposit. 

Given the wording of the existing and draft trust deed, it might not be possible to 

withdraw the excess funds from the trust to be used for financial guarantees. There 

is no clarity on the process that must be implemented to obtain the release of excess 

funds from the trust fund. Should the permit holder withdraw the excess funds from 

the trust fund, it will also expose them to significant penalties. 

 

• Ambiguities:  There are a number of ambiguities inherent in the new regulations. 

These include, but are not limited to: 

 

− Lack of clarity whether existing holders of mining rights are required to enter into 

new trust deeds.  

− It is unclear if companies have either until the end of March 2016 (3 months after 

December year-end) or 19 Feb 2017 (15 months after 20 Nov 2015) to submit 
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updated financial provisions, and to amend financial guarantees to comply with 

Appendix 1 (new format of financial guarantee) since Regulation 17(5) seems to 

give discretion in this regard. 

− The threshold for which a call may be made where rehabilitation or 

decommissioning is being carried out, but “adequate progress” has not been 

made is vague.  It is unclear whether it is only within the discretion of the 

Minister to decide whether the progress is “adequate”, or whether some 

objective test will be applied. 

 

Key messages 

 

The new regulations are detailed and include for example, the responsibilities of a right or 

permit holder, the various powers of the Minister, timeframes relative to consideration of 

financial provision, plans and reports, care and maintenance of transitional arrangements.  

Failure to comply carries substantial penalties including imprisonment. 

 

The provisions of the new regulations place an extraordinarily administrative and cost 

burden on industry, particularly mining operations.  Excessive regulatory requirements 

including auditing; changes to the trust fund requirements, requirements for three 

additional reports on issues that are already covered in companies existing environmental 

authorisations and closure plans (EMPs), are overly prescriptive and will create a regulatory 

and administrative burden which will be costly and time-consuming for both industry and 

government.  
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National Environmental Management Act: Waste Act (NEM:WA) 
 

The NEM:WA, a Specific Environmental Management Act (SEMA) under the auspices of the 

NEMA came into effect in 2008 (Act No 59 of 2008) and applies to the management of 

waste in South Africa.  Challenges with the Act stems from overly complicated definition of 

the term ‘waste’, NEM:WA  also defines ‘disposal’ and restricts disposal of waste to disposal 

into or onto land only.  Disposal of waste into air, fresh, and marine water are dealt with by 

the NEM:AQA, National Water and  NEM:ICM respectively, which makes the 

implementation more complicated.  The waste management hierarchy prescribes that the 

disposal of waste should be a last resort, however over-regulation has not promoted 

recycling and the re-use of waste in accordance with these principles. 

 

The NEM:WA also provides for a licensing process for specified waste activities with the 

result that applicants may require authorisations under both NEMA and NEM:WA for 

elements of the same activity (which may also require authorisation under NEM:AQA), 

which environmental authorisations for mining operations are to be streamlined into the 

One Environmental System (OES). 

 

An amendment to the Act in 2014 included mining residues and stockpiles in the Waste Act.  

Subsequent intensive engagement between government and industry has resulted in a 

change of approach in this regard and a new National Environmental Management Laws 

Amendment Bill has been drafted that may be considered by parliament in the near future.  

Industry representatives have stated that this Bill will provide for mining waste to be 

removed from the ambit of the Waste Act since there are mechanisms in the current Act 

that adequately regulate this waste and a process to engage on this matter has been 

initiated342 . 

 

Management of Mining Residues and Stockpiles Regulations 

 

Discussions with Government on these proposed regulations have resulted in progress 

towards a more appropriate approach and it is expected that a revised draft will be finalised 

in the near future. 

 

However, concerns that were raised by business at the time of this investigation include: 

 

Previously, the MPRDA regulated mineral waste by requiring only an approved 

environmental management plan (EMP) and a water use license. However, a waste 

management license is now required under the NEM:WA for the creation of a residue 

stockpile. A number of activities have now been prescribed under a list entitled ‘List of 

Waste Management Activities; that have, or are likely to have, a Detrimental Effect on the 
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Environment’ (published under GN 921 in GG 37083 of 29 November 2013 and amended 

under GN R633 in GG 39020 of 24 July 2015343
).  These activities relate to the management 

of residue stockpiles or residue deposits.   The implementation of these regulations to these 

activities has led to an additional administrative burden as a further authorisation is now 

required for the creation and reclamation of a residue stockpile containing material in 

excess of certain thresholds and which were created after the enactment of the MPRDA.  

These have significant additional costs implications: 

 

• A more stringent EIA process will have to be followed to obtain the necessary waste 

management licenses for residue stockpiles, which includes a public participation 

process. 

 

• Residue stockpiles and deposits will have to be classified and characterised by a 

competent person. 

 

• Stockpiles will have to comply with landfill requirements set out in the Norms and 

Standards of 2013, adding significant costs to the construction of the residue 

stockpile. To illustrate: (i) Waste rock must also be characterized in terms of the 

regulations and may require a barrier system that could include a liner depending on 

the classification outcome and (ii) backfilling of pits with waste rock that contain 

hazardous substances may require a liner before backfilling can take place. 

  

Furthermore, the classification of waste in this context is a concern. It has been emphasised 

by industry stakeholders that inappropriate classification of these materials as “waste” 

would result in important commercial and legal consequences for the generator or producer 

of the material, as well as the downstream user, which include stringent unnecessary 

disposal, handling and transportation requirements with no, or limited, improved 

environmental benefits compared to the method that is being considered as part of the 

authorisation.  These matters also speak to beneficiation strategies, the circular economy, 

industrial symbiosis (all providing environmental benefits) and the National Development 

Plan that addresses mineral beneficiation; although the latter concept should be 

transferrable to waste.  Industry remains in waiting for further developments in terms of 

waste exclusion/exemption regulations.  
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Definition of Waste 

 

Although the NEM:WA places great emphasis on the waste management hierarchy, the 

Department and its regulatory instruments fail to facilitate the process of re-use, recycling 

and recovery of waste, with onerous regulatory requirements and norms and standards 

which are not easily implementable. The norms and standards generally increase the 

compliance requirement and administrative burden on both the generators of waste as well 

as the handlers of waste. 

New waste classification and management regulations (GN634) were promulgated in August 

2013 requiring, amongst other items that all waste streams must be classified in accordance 

with SANS 10234 within 180 days of generation.  Generators of waste must have Safety 

Data Sheets (SDS) prepared for each waste stream produced and include specified 

requirements for waste disposal according to waste type.  Any waste stream requiring land 

filling as a disposal method needs to be assessed in terms of risk (GRN 635: Assessment 

Norms and Standards).  Compliance with these regulations place the responsibility on waste 

generators. 

 

Concerns raised by industry pertain particularly to the definition/classifications of waste in 

particular with regard to:  

 

(1) Contaminated land 

 

The regulations relating to mining residues and stockpile regulations are currently under 

discussion and engagement with the Department as noted earlier in the relevant section 

above.  However, since these negotiations are ongoing at time of this report, the following 

outlines the concerns raised by business, including others than those engaged in mining,  at 

the time of this study’s investigation: 

 

A waste management licence is now required for the creation of a residue stockpile and a 

number of activities are now prescribed under a list entitled List of Waste Management 

Activities (GN92, 2013 and amended under GNR633, 2015).  These activities relate to the 

management of residue stockpiles or residue deposits.  Authorisation is now required for 

the creation of a residue stockpile and stockpiles have to comply with landfill requirements 

set out in the Norms and Standards of 2013, adding costs to the construction of the residue 

stockpile.  For example, waste rock must be characterized in terms of the regulations and 

may require a barrier system that could include a liner depending on the classification.  Also, 

residue stockpiles and deposits have to be classified and characterised by a competent 

person. 

 

The duplication of regulatory requirements also needs to be emphasised, for example 

activities licensed in terms of a water use licence also require a waste license when 
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remediation activities are undertaken.  Furthermore, an environmental impact assessment 

is also required.  The same activity is required to be licensed/authorised by three separate 

authorities. 

 

The matter of the pre-classification of waste by Schedule 3 of the NEM:WA is still 

problematic given the Waste Classification and Management Regulations.  Although the 

draft National Environmental Management Laws Amendment Act sought to deal with this 

by the removal of the definition of hazardous waste under Schedule 3, the matter appears 

to have been poorly considered as additional waste streams were also included in the 

amendment that would have resulted in Schedule 3 simply being a schedule with no legal 

effect.  Industry has requested that the entire Schedule be removed to ensure that there is 

no ambiguity in the use of the regulations to classify waste, but this has not been the 

outcome in the draft amendment.  In addition, inappropriate references in the Schedule 3 

result in waste that may not have a hazardous component being seen as hazardous or 

resulting in different interpretations of the requirements and scope.  This speaks to the 

regulator not having a sufficient understanding of the matters at hand and, without a 

justification for the current drafting of the Act that is in force, industry cannot deal with the 

perceived concerns pro-actively. However, as noted earlier, a revised version of the above 

Bill is currently being processed that may address these concerns. 

 

There are also important implications for the financial sector concerning part 8 of the Act.  

Lenders are not exempted from part 8 of the Act.  Whilst the financial sector made 

comprehensive submissions in applying for exemption, DEA have turned these down and 

have refused to engage with the sector.  This creates lender uncertainty.  The concern 

relates to this part of the Act as being ambiguous and it may introduce a contingent liability 

for lenders, both retrospective and progressive in the event that a polluter is unable o pay 

for the rehabilitation of contaminated land.  The sector remains concerned that South Africa 

may follow the US where lenders withdrew from lending to high risk sectors for fear of 

being held liable for the rehabilitation of such contaminated land, with the result that the 

State (US) was forced to introduce “Safe harbour” and Superfund legislation to provide 

lenders with protection against potential prosecution and to build up a fund for 

rehabilitation purposes.  The Banking Association South Africa (BASA) proposed that SA 

introduce the same type of frameworks but to no avail.   

 

Separate to this, in terms of the Act, DEA is required to maintain a register of all 

contaminated land.  Despite numerous efforts on BASA’s part, including demonstrating how 

such information could be stored within the Deeds Registry at no additional costs these 

efforts have not been successful.  The result is that lenders and consumers alike are unable 

to determine whether a property is contaminated.  This introduces unquantifiable risk for 

lenders, as security values for such land need to be reduced to accommodate the cost of 

rehabilitation (Regulation 225 relative to the Banks Act refers).  This therefore places South 
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African banks in breach of both local and global regulatory frameworks. Despite promises 

made by the DEA to complete such a register, this has not been forthcoming.  Globally, 

there is pressure on financial institutions to reduce their exposure to GHG emitters.  For 

South Africa, it may be possible that in the not too distant future, regulatory frameworks to 

discourage such activity may be expected, at which such time a lender’s exposure to high 

risk sectors, including land contamination, will be accentuated.  

 

(2) Waste management and classification regulations 

 

Insufficient consideration to the definitions of waste may give rise to a situation for a 

particular waste matter to fall within two difference categories of waste in accordance with 

the Norms and Standards to which different requirements apply, such as differing 

timeframes and stringent compliance thresholds. 

 

Exclusions to some waste classifications also lack a nuanced perspective.  Definitions 

relating to these exclusions are not sensitive to the specificities of the industrial process and 

potentially omit important industrial plant activities.  Before the new legislative 

amendments, mineral waste facilities were designed and operated on a risk based 

approach, which took into account site specifics, the nature of the characterisation of the 

waste material, and a consultant’s professional judgement on how the facilities should be 

designed and operated. Since 2014, mineral waste now falls under the Waste Act.  However 

the Waste Act was developed with domestic waste (landfills) in mind, thus strictly applying 

the Waste Act regulations to mineral (and other industry) facilities is problematic. 

 

(3) Notice of intention to require industry waste management plans from certain 

industry sectors 

 

On 24 July 2015 (Notice 736 of 2015), notice was given by the minister of environmental 

affairs of the intention to require industry waste management plans (IWMPs) from three 

prioritised sectors including paper and packaging, electrical and electronic and lighting 

industries in accordance with the Waste Act. The legislation requires all existing producers 

(in the prioritised industries) to register with the minister within 30 days of the notice; all 

producers must prepare an IWMP (or be part of a plan); plans must be submitted in 3 

months, and producers who fail to register or submit a plan (or belong to a plan) will be 

guilty of an offence with severe penalties including fines and imprisonment.   

 

The Act also provides for a pricing strategy for waste management charges (levies) along the 

product-waste value chain collected by the IWMPs that will not be ring fenced, and the 

establishment of centralised body, the Waste Management Bureau (WMB), that will 

oversee the disbursement of the levies collected from waste management charges. Key 

concerns raised by industry include: 
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• Cumulative impact of the increased costs of compliance; another layer of 

compliance to other existing related environmental levies will drive up costs that will 

be passed onto consumers. 

 

• Insufficient time for industries to develop, and introduce, waste management 

strategies. 

 

• Additional compliance burden of regulatory costs may have a significant impact on 

industry sustainability. 

 

• Additional administrative costs/levies related to the establishment of the WMB 

and necessity for its establishment (versus dedicated sector-driven managed 

schemes currently implemented in other industry sectors) 

 

• Onerous consultation process requirements, which require applicants to (a) 

bringing the IWMP to attention of relevant organs of state, interested and affected 

parties and public (publishing notice in tow national newspapers); invitation to 

stakeholders to submit written representations or objections within 30 days of the 

advert; (b) distributing the draft IWMPs to “all known stakeholders”, and (c) using 

“any other reasonable means to enable the persons (especially the existing informal 

sector to submit written representations on or objections on the IWMP)”   

 

Since the Intention Notice, over one year passed before there were any further 

developments despite assurances from Government that responses to inputs would be 

provided and that the matter could be engaged upon in terms of the scope, unclear 

definitions and onerous requirements. A final Notice calling for industry waste management 

plans that was different in scope to the Intention Notice was then published on 12 August 

2016 for implementation.  Due to industry and businesses outcry over the matter, the 

Notice was withdrawn and immediately replaced with a further draft Notice that was almost 

identical to the Intention Notice of 2015 and therefore the original challenges mostly 

remained.  After multilateral engagement where the need for the plans (justification) was 

not forthcoming, additional challenges were raised such as those brought about by 

competition law, the matter remains outstanding with information provided that the new 

Notice is on its way to the Minister to approve.  

 

(4) Norms and standards for storage 

 

Lack of clarity.  The application of the waste classification regulations are unclear as to 

whether the treatment of waste before it is sent to a landfill requires a waste management 

licence.  
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Lack of guidance from government compounds the problem on whether a waste 

management licence is required for the treatment of waste before it is disposed of at a 

landfill site.  However, such guidance should not be necessary if the law was written 

unambiguously. 

 

Undue restrictions on the nature of waste material disposed of rather than on the risk of 

environmental impact inherent in their disposal.  Example: regulations regulate the PH 

levels of waste to be disposed, without considering that the PH levels of the disposed 

material will be neutralised when mixed with landfill material (nullifying adverse impact).   

 

Overly prescriptive such as compliance with the prescribed moisture content applicable to 

the paper and pulp industry requires them to introduce dying techniques to meet the norms 

and standards, leading to increased energy & driving up operational costs passing on to the 

consumer. Total concentration thresholds prescribed by the norms and standards are not 

practical and need to be amended to set limits based on relevant and practically applicable, 

and risk-related data.  Furthermore, the Waste Classification and Management Regulations 

have placed financial strain on companies such as in the chemical sector for instance that 

need to classify each hazardous waste stream in terms of SANS 10234. 

 

Key messages  

• The lack of a clear timeframe by government as to when legislation will come into 

effect creates regulatory uncertainty for industry. Regulations that exclude certain 

waste streams from the licensing requirements under the Waste Act also need to be 

finalised in order to encourage the reuse and recycling of waste as opposed to 

disposal at a landfill site.  

 

• Cumulative costs involved with regulatory compliance in general are a key concern of 

industry. These costs, imposed through the Industry Waste Management Plan and 

Waste and Water Pricing Regulations, will have significant economic impacts to 

industry as it adds another layer of compliance cost in addition to the existing 

environmental related levies and compliance monitoring costs (e.g. licensing and 

associated fees such as expert studies, audit costs, etc)  and may drive up costs, for 

example in the paper and pulp industry.  In addition, the impact of the proposed 

waste and water related levies needs to be considered cumulatively with the impacts 

of other levies such as those that are - or will be imposed - for the use of electricity 

and gas inputs and carbon emissions etc.  

 

• Industry members have also stated that the imposition of waste and water levies, 

without providing business with sufficient time to develop and introduce 

appropriate water saving or waste management strategies, will have dire impacts on 
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industry’s ability to remain profitable and maintain its contribution to employment 

and the national economy. Should a challenge be perceived by Government there 

should be scientific justification of the challenge and an opportunity for the 

challenges to be resolved prior to legislation being developed.  Although the policy 

on waste management charges exist in terms of Government collecting levies, 

industry was assured by Government that this would only take place as a last resort.  

Recent public statements by the Department appear to indicate otherwise, which 

entrenches a lack of trust between parties during negotiations on policy matters.  

Given the current challenges to the fiscus and revenue policy generally not allowing 

ring-fencing, the true intentions of the Department are under question. 

 

• A lack of clarity in terms of the stipulations regarding contaminated land is a major 

concern for industrial companies as too is the delineation of waste management 

categories, which also require precise clarification 

 

• Lack of care by government to transitional arrangements is a common theme when 

there are changes in legislation.  In the environmental regime, the plethora of 

changes around the introduction of the OES and the transition of environmental 

provisions from the MPRDA to the NEMA and the NEMWA without due care and 

attention to transitional arrangements has resulted in considerable regulatory 

uncertainty.  These changes are sometimes confusing and contradictory.  Examples 

include far-reaching changes to the “waste” related definitions that were introduced 

to NEMWA in 2014 without due consideration to any effective licensing related 

transitional provisions. Fundamental changes to the NEMAQA listed activities in 

2013 were also done without any form of transitional provisions.  There needs to be 

an assurance that changes in law are clear and allow for adequate opportunity and 

time for business to respond (such as having to obtain new licences under new 

regulations).   Lack of care and consideration to transitional arrangements by 

government places companies in an inadvertently, technically non-compliant 

position and liable for severe penalties not of their making. 

 

Government needs to confirm the understanding that companies take compliance of 

the law very seriously both from a strategic and cost perspective and that the 

changes necessary for implementation may not be able to be done immediately 

either due to the actual time a project may take, but also due to financial constraints 

in a market of poor economic growth and intense international competition. 
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National Environmental Management Act: Air Quality Act (NEM: AQA) 
 

All three spheres of government are responsible for enforcement of the NEM: AQA and to 

achieve this the NEM:AQA provides for National, Provincial and Local air quality standards 

and emission standards.  The national standards apply but provincial standards may be 

published that are more stringent that the national standards and similarly the local 

government standards may be published and cannot be less stringent than the national and, 

if applicable, provincial standards.  Licensing and enforcement is delegated to the local 

(metropolitan or district municipality), although this responsibility may be delegated to 

provincial government.  

Key concerns that illustrate policy and regulatory uncertainty raised by business with regard 

to NEM: AQA include: 

 

1. Regulations on Minimum Emissions Limits for certain industrial activities 

 

Stringency of the emission limits and timeframes. Industry members have expressed 

concern in the stringency of the emission limits set for both existing industrial operations 

and new planned plants.  

Some key target dates include 2015, and 2020 compliance with the legislation. In 2013, the 

Emission Regulations were published, which prescribed the minimum emission standards 

for a number of substances as required in terms of the NEM: AQA. Two dates have been set 

by which existing plants in the industry must ensure full compliance with the relevant 

prescribed minimum emission standards, namely April 2015 and April 2020. 

 

Various companies affected by this legislation have applied to the Department of 

Environmental Affairs (DEA) for a postponement to comply with the 2015 SO₂ emission 

standard, which also applies to other point source emissions such as NOx, NH3 and 

particulate matter. The reason for the postponement applications is that it would take them 

a considerable amount of time in order for the various companies to comply with the 

prescribed standards. In some instances, the DEA has proposed interim emission standards 

but it is seen that any production stoppages in order to comply with these have the 

potential to result in job losses at smelting, cementing and mining operations. In addition, 

this will also have a severe impact on the commodity market and export earnings for South 

Africa, which in turn impacts on the entire South African economy and the current account 

deficit. In addition, the SO₂  abatement technology that needs to be installed in order to 

meet the prescribed minimum emission standards, are very expensive and will take a 

number of years to develop and implement. It also applies to NOx, NH3 and particulate 

matter.  There is concern that the Act and its regulations do not accommodate the difficulty 
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in compliance for older plants, which were constructed without emission legislation in 

mind344.  

 

The Minimum Emissions Standards (MES), listed in terms of Section 21 of the National 

Environmental Management: Air Quality Act (NEMAQA), provide a mechanism for applying 

for a postponement of compliance timeframes, for a period of up to five years per 

application. This is seen to be adequate for operators of affected listed activities to deal 

with short-term compliance risks, by allowing extended time for the successful 

implementation of reasonable measures through commercially available technologies to 

bring an emission source into compliance with the emission limits prescribed in the MES.  

For many industries however, there are some plant processes which, being part of existing 

plants constructed decades ago, may not be reasonably able to achieve the same stringent 

limits set for new plants for the foreseeable future, as required by the new plant standards 

prescribed to also be met by existing plants by 1 April 2020.  

 

Limited postponement mechanisms.  In light of these challenges, businesses are 

increasingly  concerned that the postponement mechanism is only effective at addressing 

short term compliance risks (where the intent and objective of the applicant is to comply 

with promulgated standards through identified reasonable solutions, however along 

extended time frames), and not the fundamental longer-term challenges faced by existing 

plants for the applicable 1 April 2020 new plant standards, where it may be technically and 

feasibly impossible for an applicant to comply. This is the case because: 

 

1. Challenges are inherently longer-term, not short term. Practical realities create 

significant challenges in retrofitting new plant equipment into existing facilities, 

including plot space constraints, operability and production risks, safety risks, and 

the economic risk that the plant processes may need to shut down in order to 

comply. When implementing these complex and costly mitigations, they may not 

necessarily bring about the desired ambient air quality improvement objective of 

NEMAQA; these requirements are then considered all the more unfeasible. 

 

2. The postponement mechanism is not geared to provide for longer-term certainty. 

An applicant may only apply for one postponement of the compliance timeframe 

applicable to a challenging standard at a time, which may only be granted for up to 

five years per application. The fact that a first postponement was granted can never 

guarantee that subsequent postponements will be granted. 

 

3. Material risks to licence to operate. The postponements are subject to third party 

challenges through appeals, which suspend the National Air Quality Officer’s (NAQO) 

decisions on these applications. Should successful appeals materialise, this will 
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impair alignment of the Atmospheric Emission License (AEL) to reflect the 

postponement decision and put the holder of the AEL at immediate risk of 

committing offences and other administrative enforcements due to non-compliance 

with AEL conditions. 

 

4. The availability of the postponement mechanism is restricted. A further 

constraining factor associated with postponement applications is that the National 

Framework for Air Quality Management in South Africa (“the Framework”) restricts 

postponements in priority areas – so the viability of either industry or the NAQO 

using the postponement mechanism to manage longer-term compliance risks for 

business is severely curtailed. 

 

The mechanism and associated potential consequences therefore create a significant 

degree of regulatory and investment uncertainty for a business, since the risk of operating 

in contravention of an AEL or regulatory requirements is considered to be fairly high and 

material.  

 

Key messages: 

 

Suggestions by business to deal with their concerns are that there are, or could be, other or 

additional mechanisms provided for which could both address the significant business risks 

inherent in the MES while not compromising the objective of the NEMAQA, which meets 

the Constitutional right to ambient air quality not harmful to human health and the 

environment. Such mechanisms could, for example, include the requirement to implement 

a programme of air emission offsets, and to implement all reasonable measures to reduce 

an emission source, as part of some longer-term agreed improvement roadmap outside of 

the short-term postponement mechanism paradigm.  

 

Ambient air quality objectives could also be realised in a more focused manner through 

priority area management plans, pollution prevention plans and AELs as informed by 

specific by-law requirements. As such, the specific pollutants in an area could be regulated 

in a flexible manner, with due regard to the specific scheduled processes undertaken by key 

operators in the area and their specific footprint. 

 

In order to provide the necessary clarity to all stakeholders about the mechanisms provided 

to manage longer-term investment certainty (e.g. removing restrictions on postponements; 

providing for alternative longer-term mechanisms including, for example, the proposals 

mentioned above), some elements of the Framework would likely need to be revised during 

its next review (this opportunity is presented in the near future since the Framework must 

be reviewed again by 2018). The Framework review should consider all the different air 

quality management principles it highlights, and not only the MES which is currently in place 
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as a one-size-fits-all solution. This Framework review is timely in the face of the looming 1 

April 2020 compliance deadline for existing plants to meet challenging new plant standards. 

 

Business concerns may have been mitigated to some extent by timescale provisions for 

compliance, but with respect to older plants there is a concern over the ability to meet the 

timeline targets stipulated.  In some instances, the DEA has proposed interim emission 

standards but these are disputed as they have the potential to unreasonably inhibit 

production activities and may also cost more as the work involved may be doubled.  

 

Fees applicable to applications for air emission licenses 

 

An atmospheric emission licence processing fee is levied for atmospheric emission licence 

applications.  Key concerns raised by business in this regard include: 

 

• Increased costs of compliance. In particular, the higher processing and application fees 

for licenses have been indicated as a key concern. Currently the fees and their 

processes are governed by regulations published in accordance with the NEM: AQA.  

The Decentralised pricing of fees may also allow unfair regulation in that there are 

potential differences in national and the local contexts.  

 

• Disproportionate fees. These are disproportionate to other application fees prescribed 

by other pieces of environmental legislation as the fee is high than the licensing fee 

levied for other environmental consent application processes, which are much more 

complex than the air emission license application process. 

 

• Costly and onerous processes relating to Section21 activities that are unlikely to have a 

significant impact on the environment, for example, Activity 7.2 – Production of Acids 

was amended to include bulk handling. 

 

2. Draft Greenhouse Gas Emission Regulations 

 

Recent draft regulations concerning the governing of greenhouse gas emissions were 

published in 2016. The purpose of the regulations was to introduce a single reporting 

system for transparent reporting of greenhouse gas emissions which will be used for a 

number of purposes345.  The regulations set out parameters for classifying sources of 

emission and data providers. They also delineate reporting protocols. Specifically, it ties 

itself with the listed activities of the IPCC (International Protocol on Climate Change’s Third 

Assessment Report) protocol of listed sources of greenhouse gas activities that require 
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reporting, in line with South Africa’s commitment to international climate change 

mitigation. 

 

Government is developing mandatory reporting for the national inventory, in order to 

develop a more accurate picture of SA’s national GHG emissions..The regulations set out 

parameters for classifying sources of emission and data providers. They also delineate 

reporting protocols and are tied with the listed activities of the IPCC protocol of listed 

sources of greenhouse gas activities that require reporting, in line with South Africa’s 

commitment to international climate change mitigation.  Concerns raised by business 

pertain particularly to the reporting requirements stipulated in the regulations.  The draft 

regulations do not provide a uniform and effective mechanism to record and submit air 

emissions information on the national database.  They also require reporting at a 

commercial entity and facility level, which is not possible for certain operations in some 

sectors, such as the paper and pulp industry and which can lead to duplication of reporting.   

 

• Differences in reporting requirements. Reporting and calculating a corporate 

greenhouse gas (GHG) inventory is different to mandatory reporting a national GHG 

inventory. Many companies in South Africa have been reporting their GHG emissions 

voluntarily for a number of years, primarily through the CDP, corporate GHG 

inventories and integrated reporting, while at the same time national government 

has been reporting South Africa’s emissions (as part of our national communications) 

to the United Nations Framework Convention on Climate Change (UNFCCC) in order 

for the UNFCCC to have accurate data on GHG emissions trends for countries. 

 

• Certain gases are more relevant to the focus areas of certain industries. In 2016, 

additional clauses in the NEMA: Air quality Act regulations emphasized the list of 

pollutants including priority greenhouse gasses such as Methane, which is a key 

emission in certain extractive processes, a component of coal-bed gas extraction 

process, as well as in the SA farming industry. Data gaps can often occur in 

estimating emissions from industrial processes and product use and from 

combustion activities taking place in company operations.  

 

• Lack of uniformity.  The draft regulations do not provide a uniform and effective 

mechanism to record and submit air emissions information on the national 

database.  They also require reporting at a commercial entity and facility level which 

is not possible for certain entities operating in some sectors, such as the paper and 

pulp industry and can lead to the duplication of reporting as well as regulatory 

uncertainty. 
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Concluding Notes 
 

Weak economic growth impedes the economy’s ability to curb unemployment and 

inequality346. Data released throughout 2016 reflects South Africa’s strained economy.  

Economic activity came to a near standstill in 2016 and the projected recovery to almost 1% 

in 2017 remains insufficient to keep pace with population growth.347  The unemployment 

rate hit a 13-year high, reaching to over 27%.  

 

Investment spending contracted by a further 4.6% in the second quarter 2016 culminating 

in three successive quarters of decline in investment spending suggesting that new capacity 

to support higher rates of growth is not being installed, nor is existing capacity being 

adequately modernised. According to recent statistics released in March 2017, the country’s 

economy shrank in the fourth quarter, making 2016 the worst year since the 2009 

recession.  South Africa’s economic growth was 0.3% for 2016, lower than the Treasury’s 

forecast of 0.5% and the South African Reserve Bank’s forecast of 0.4%.348  A reduction in 

investment has far-reaching consequences in meeting the country’s socio-economic goals.   

 

The effects of the weak economy and consumer demand, strained by job losses and weak 

real disposable income growth is expected to continue well into 2017.  Perceptions of 

weakening governance and of rising uncertainty regarding the direction of policies have 

been associated with low investment and consumer confidence. The decline in investment 

seen in 2016 should be of profound concern to policy makers and reflects the very low 

levels of business confidence and the very high levels of uncertainty about South Africa’s 

economic outlook and its policy and regulatory environment.  Without prioritising 

sustainable economic growth as an imperative for South Africa, government’s attention 

towards achieving its goals of transformation, social development and social inclusion may 

not be realised. Recent research conducted by the IMF shows that when policy uncertainty 

is high there is reduced investment and employment growth349.  

 

A general factor behind successful investment and business cases is the presence of policy 

certainty.  Investors will not deploy capital if the prospect of constantly changing policies is 

conceivable.  While South Africa has a well developed legal and tax framework and 

sufficient policies promoting and regulating investment, the study shows that they have 

been subject to change or have lacked implementation. 
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Barriers to growth, including those resulting from multiple and conflicting regulations need 

to be reduced350 and the reforms needed to do so should be seen as an imperative of 

government. Business has seen substantial periods of uncertainty in recent years, some of 

which have come from single departments, and some in pieces of legislation that have come 

from different departments with seemingly contradictory provisions and little coordination.  

Business has also had, from their perspective, increasing intervention in the business space, 

often with little consideration to their practicality, cost, administrative burden or the 

unintended consequences in terms of implementation.   Many pieces of legislation in recent 

years have run into conflict with the constitution.   

The sections of this report illustrate the many policies, legislative and regulatory 

impediments impacting business and investor confidence and provides for specific 

recommendations for improvement where relevant.  However, the findings of the review 

manifest common themes, which include: 

 

• Lengthy time delays in gaining clear policy and legislative direction from government:  

Many sectors in the economy have undergone major regulatory and legislative shifts in 

recent years.  Business speaks to goal posts that are constantly shifting and deadlines 

that are not met by government.  The results of the time-delays in gaining certainty from 

government on policy, legislative and regulatory change impacts on business’ ability to 

forward plan, and introduce changes to their operations to achieve compliance.  These 

time-lags may result in regulatory fatigue (having to deal with the same issues time and 

again) at the expense of other core business areas and innovation.  Corporate business 

takes its investment in policy and regulatory affairs very seriously and provides 

considerable resources to government-related policy and regulatory activities, both 

internally and to business groupings. 

• The quantum of policy and regulatory reform.  The concerns of business, across many 

economic sectors, relate to the quantity - and severity - of regulatory and policy change 

being introduced at the same time from either single or multiple departments; with 

government sometimes attempting to introduce leading-edge benchmarks (even ahead 

of the international curve) in a local context that has limited capacity to effectively, and 

efficiently, translate policy objectives into regulatory reality. 

• Poor drafting, lack of alignment and coordination, and duplication. The sections of this 

report illustrate many examples where government drafters are not providing clear and 

adequate definitions in their regulatory and legislative proposals.  This may have a 

critical impact on issues such as the applicability and scope of the provisions concerned; 

the practicality of implementation; and the risk of future disputed claims.  Lack of 

alignment also can lead to duplication.  Business cites a number of examples of 

government policy makers working in silos and in isolation of each other, even within 

single departments, and often finds instances in having to remind government of other 

                                                           
350

 https://www.imf.org/.../2016/.../MS121316-South-Africa-Concluding-Statement-of-an-IMF 



211 

 

 

acts and regulations where there is duplication – and in some cases – contradictions in 

their new proposals with existing laws and regulations. 

• Unenforceability. The lack of focus on rational, enforceable solutions presented in many 

new laws or amendments to current laws are of concern.    The challenge with tougher 

legislative amendments is that they often fail to address issues with current legislation in 

force.  If the business environment is complicated by lack of implementation and 

enforcement, it introduces another element of unpredictability. 

• Ambiguity. Poor drafting can mean one of three things.  First, it does not pass 

constitutional muster and no constitutional democracy can tolerate laws that contradict 

its constitution.  Second, embedded ambiguities in many of the legislative interventions 

are often left in the hands of the court to decide.  Third, government might forge ahead 

heedless of evidence and warnings about the consequences of legislative interventions, 

which is a recurrent concern of business in each of the sections of this report. 

 

Policy inconsistencies have two main consequences for the business community:  

businesses have no clear direction when planning their longer term investment; and when 

conflict or confusion arises with existing regulations government may often provide 

conflicting advice on how to proceed; an occurrence that should not happen if policy and 

legislation were well-considered and negotiated with all stakeholders to the largest extent 

possible.    At a deeper level, South Africa’s policy and regulatory landscape suffers from a 

case of ambiguous motivation.  In many cases, it is not clear – certainly from a business 

perspective – what considerations lie behind substantive measures that might do little to 

advance the interests of all South Africans. 

 

The danger of the state of flux in which business finds itself due to the policy and regulatory 

uncertainty is dilutive to investment.  Without productivity growth, envisioned in the 

National Development Plan, wages will remain stagnant and South Africa’s socio-economic 

ills of unemployment, poverty and inequality will not be significantly reduced. The economy 

shows no signs of growing at the rates required to prevent its growing population from 

becoming poorer, or its unemployment rate from rising. There is a need for responsible 

leadership and responsive, coherent policies from government, working closely with the 

private sector, to identify key stumbling blocks and implement appropriate solutions to 

achieve inclusive economic growth. 

 

The level of policy uncertainty in South Africa and its negative impact on business 

confidence could be meaningfully reduced if the process of policy formulation was greatly 

improved.  The National Development Plan (NDP) should be the prominent guiding 

framework against which all policy, regulatory and legislative proposals are measured.  Not 

only has government and business embraced the NDP’s vision as a central pillar for joint 

action to build a united, democratic and prosperous society for all South Africans, it is clear 

in its analysis and inspired by an evidence-based approach to policy making and legislative 



212 

 

 

decision.  However, such a fundamental principle to the country’s future growth is not being 

effectively implemented, illustrated by a question that was recently posed to the 

Department of Justice and Constitutional Development with regards to the draft Code of 

Conduct on the Promotion of Administrative Justice Act (PAJA) seeking clarity in terms of 

who, or which organ of State is responsible for ensuring that all legislation has followed the 

requirements of this overarching Act.  It raises a similar question in regard to the NDP; who 

determines the effectiveness of government in achieving the goals and vision of the NDP, 

and what steps have been introduced by government to ensure that all policies, laws and 

regulations are reviewed accordingly, prior to their introduction and implementation.   

 

The benefits of a rigorous, transparent socio-economic impact assessment mechanism are, 

if effectively implemented: it makes for better-informed and fairer decision making as it 

incorporates consultation and constructive inputs; acts as an early warning system of 

unintended consequences; helps to reduce affected parties potential shock reaction to a set 

of new regulations or rules; helps to reduce problems with implementation and costs of 

implementation; promotes rationality and coherence in policies, rules and procedures, and 

helps to build – and strengthen – confidence and trust in government and its institutions. 

Greater transparency and better use should be made of a rigorous regulatory impact 

assessment methodology in the drafting of policy and legislative measures and the system 

should reflect the priorities of the NDP in terms of measurable economic growth, 

employment creation, transformation, equality, competitiveness, poverty reduction and 

small business growth.  

 

Business confidence to productively invest in an economy and create jobs is supported by 

the fundamentals of trust and certainty.  A key message that emerges from this review is 

the need for a more predictable, stable policy and regulatory environment that supports a 

more effective problem solving partnership, and more meaningful engagement between 

government and business where the concerns of business are respected and where the 

making of policy choices are based on pragmatism.  The policy underpinnings of sustained 

high growth create an environment for high levels of investment, job creation, competition, 

mobility of resources, social protections, equity and inclusiveness.  Studies have shown that 

for every 1-percentage point of additional GDP growth, total employment has grown 

between 0.3 and 0.38 percentage points351.  According to the World Bank’s Growth Report352 

that reviewed 13 economies that have sustained high economic growth, government is not 

the proximate cause of growth.  That role falls to the private sector, to investment and 

entrepreneurship responding to market forces.  But stable, honest and effective 

government is critical in the long run.  The remit of the government, for example, includes 
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maintaining policy stability and fiscal responsibility, both of which influence the risks and 

returns faced by private investors. 

 

 

 

 

 

                                                                                                                                                                                    
  


